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PREFACE. 



The following Outlines form anew and enlarged 
edition of An Ancdysis and SuniTiiary, of the 
jTistitviea of Boman Law. The work is based on 
the elementary treatises of Gains and Justinian, 
and is intended to give in a concise form some 
insight into the great system of Roman juris- 
prudence. The important diflferences between 
the Institutes of Gains and Justinian have been 
carefully noticed, quotations have been added 
from the Code and Digest, and frequent references 
will be found to Sir H. Maine's Ancie^d Law and 
to Austin's JurisprvdeTice (3rd edition). The 
Appendix contains extracts from the 44th chapter 
of Gibbon's Roman Empire, illustrating and 
explaining the subjects referred to in the text. 

The creation of a new School of Tjaw at Oxford, 
xmd the establishment of compulsory examinations 
for the English bar, cannot fail to promote the 
fitudy of Civil Law in this country. The value 
and importance of the subject are continually 
becoming more generally appreciated. An eminent 
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IV PREFACK 

judge* lately declared his want of sympathy with 
the attempt to introduce the study of English Law 
in the Universities. " English law was so practical, 
and such a mass of details, that little benefit 
could be obtained from studying it away from ther 
courts. It was not a thing valuable as a mental 
training. As a means of education he preferred 
Roman law, which, more than any other system, 
exhibited the principles which ought to, and which 
did to some extent, underlie all the jurisprudence 
of all nations.'' 

The author has to acknowledge the valuable 
assistance afforded by the works of Savigny, 
von Vangerow, Ortolan, Demangeat,Poste,Sandars, 
and other w^riters on the subject, and he hope& 
that the (Qualities of method and accuracy may be 
found in some measure to atone for the want 
of originality necessarily attaching to a legal 
abridgment. 

* Lord Justice Mellish, at the Millenary Festival of UniverBity 
College, Oxford, June 12tli, 1872. 



Lincoln's Inn, 

September, 1672. 



PREFACE TO THE THIRD EDITION. 



In this edition the book has been enlarged by 
the addition of notes, many of which contain 
quotations from the Latin poets, and in the 
Appendix extracts will be found from the Digest 
concerning Usufruct, Use, and Habitatio. These 
have been given at some length, partly for the 
purpose of supplementing the brief notice of 
.such important subjects in the Institutes, and 
also with the view of presenting to the reader 
interesting specimens of the great collection of 
jancient law. 

The author is indebted to Sir George Bowyer's 
Introduction to the Study and Use of the Civil 
Jxiw for the notes on pp. 221, 230, and 295. 



3| Fafeb Buildings, 
May, 1875. 
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INTRODUCTION. 



THE HISTORICAL DEVELOPMENT OF ROMAN LAW. 

Four periods have been assigned to the deve- 
lopment of Roman Law. I. From the foundation 
of the City to the Law of the Twelve Tables, 
750 — 450 B.C. Before the publication of the 
Twelve Tables, the traditional laws of Rome could 
only be ascertained by reference to habit and 
custom. In order to supersede so obscure and 
capricious a system, the diffusion of the art of 
writing suggested that a body of rules, solemnly 
approved by the people, should be inscribed on 
tablets and conspicuously exposed to the public 
view for common use and instruction.* Accord- 
ingly a Commission of Decemvirs was appointed 
to execute this important work, and (probably 
with some assistance from the Laws of Solon) 
they completed the first ten tables in 450 B.c.> 
the remaining two being added in the following 

* Verba minaniia fixo 
JSre ll(;abaniur. Ovm, 
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year. From the remaining fragments of this 
early Code, in which the laws peculiar to the 
dijBFerent tribes were for the first time collected 
in one body, it appears to have comprised rules 
affecting the most important rights and duties of 
the Roman citizen. But all that concerned the 
determination of the dies fasti and nefasti, the 
forms of procedure to be employed, and the inter- 
pretation of the law, remained the secret monopoly 
of the college of priests. Omnium tamen hai'um 
et inteiyretandi scientia et actiones apud col- 
legium Pontijlcum erant (D. 1. 2. 2. 6). It was 
not till 150 years later that " the treachery of some 
plebeian oflBcers at length revealed the profitable 
mystery." The Law of the Twelve Tables may be 
said to have lasted as long as the Roman people. 
Livy, writing in the time of Augustus, calls it 
nunc quoque in hoc immenso aliaiitm super alias 
acervata'i^m legum cumulo fons omnis publid 
privatique juris (HI. 34). The praetors were 
employed in modifying its rules and supplying its 
deficiencies by importations from the Law of Nations 
(see p. 29 n.), and the jurists took it as the subject 
of their commentaries. Cicero says (De Legibus, 
11. 23) that the boys of his day used to learn it by 
heart as a matter of course (^'carmen necessarium!')^ 
but that the practice had since been abandoned. 
II. From the Law of the Twelve Tables to the 
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birth of Cicero, 450 — 100 B.C., when leges, plehis'- 
cita, senatus-coiunltay and raagiatratiium edicta 
were promulgated (see p. 31). In 366 B.C. the 
prcetor urbamua was specially charged with the 
administration of justice. In 246 B.C. the first 
prmtor peregrinua was appointed. Fifty years 
later there were six praetors; Sulla raised the 
number to ten, and Julius Caesar to twelve. Both 
the City and Foreign Praetors on entering office 
published Edicts declaring the principles by which 
their administration of the law would be governed. 
Nominally the authority of each edict lasted only 
for its framer's year of office, but its rules were 
probably always more or less adopted by his suc- 
cessor {edictum trcdatitium). The Curule iEdiles, 
who had a considerable share of the administration 
of justice in connection with the sale of slaves and 
animals in the market, also published similar regu- 
lations. These edicts produced that viva vox jm^is 
dvUis — the praetorian law. Jtbs prcetoriuvi est 
quod Prcetores introduxerunt, adjavandi vel sup- 
plendi vel corrigendi juris civilis gratia, propter 
utiUtatem publicam (D. 1. 1. 7). "The praetor's 
edict," says Phillimore,* " with its rules and regu- 
lations, displays most conspicuously the extraordi- 
nary genius of the Romans for legislation. No 

* " Private Law among the Bomans," p. 54, &c. See also 
Austin, Lectures 28, 31, 82, and 40. 
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method could be devised more effectually guarding- 
against the caprice of a magistrate on the one 
hand, and what Lord Bacon calls 'the froward 
retention of custom ' on the other, than the scheme 
which obliged the judge before any case was brought 
before him to announce to the suitor the rule by 
which it would be determined/' " The effect of 
this system was, that a supply of actual opinions- 
and customs were added to the Roman Law, and 
that Roman jurisprudence kept pace with the 
exigencies of the age and the progress of society. 
The law was not a dead letter, but a livingiword." 

The provinces were successively governed by 
special praetors, pro-prsetors (having first held office 
as praetors at Rome), and pro-consuls who issued 
provincial edicts, following as far as possible those 
of the two praetors in the city. 

III. From the birth of Cicero to Alexander 
Severus, 100 B.C. — 250 A.D., when the edictuin 
perpetuum^ the principum placita, and the re- 
sponsa prudentu7)i, were added to the formation 
of the law — "the learned and splendid age of 
jurisprudence." At the beginning of this f)eriod 
Servius Sulpicius* was the first to apply the 
Grecian philosophy to the reduction of general 
principles from particular cases : at the end of the 

* See an account of the earlier jurists by Fomponius (D 
1. 2. 2. 35-47). 
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same period flourished the great jurists, Papinian,* 
Paul, (Jaius, XJlpian, and Modestinus. " To these 
lawyers," says Austin (p. 568), "the Roman law 
owes the regularity and sjmimetry of its form, and 
the matchless consistency of its parts." In the 
time of Gains the number of praetors at Rome had 
risen to eighteen, some of whom, as the prcetor 
fideicommissariiis, were charged with the conduct 
of special business. But the praetorian law had 
now been shaped from a confused and undigested 
mass into a regular and uniform system. In the 
reign of Hadrian, Salvius Julianus, an eminent 
praetor and jurist, was employed to collect and 
arrange the principles of the scattered edicts. 
This was called the edictum loerpetuumy and 
although succeeding praetors still retained the 
legal power jii8 edicendi, they probably never 
•departed from its rules. The principum placita, 
or Imperial constitutions, were either general or 
special, and consisted of rescripta or epistolos, 
decretay and edicta. Rescripts were written 
opinions on questions of law propounded by a 
public officer or a private person; decreta were 

* Papinian was the most celebrated of all the jurists. He 
was called the Asylum of Kight and the Treasure of the Laws. 
In the time of Septimius Severus he held a praetorian court at 
York; some say with Paul and Ulpian (who were both his 
pupils) as his assessors. He died, probably by violence, at the 
age of 36. See pp. 9 & 13. 
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judgments given on appeal, and edicta were gene- 
ral constitutions* The respansa pi^udentum 
were the decisions and opinions of learned men 
empowered to interpret the law publicly. These 
jurisconsults were first authorized in jure respoii- 
deve with imperial authority by Augustus,"!" and 
from that time their opinions began to be sought 
as a privilege (peti hoc pro beneficio coRpit D. 1. 
2. 2. 47). It appears from Gains (I. 7) that 
Hadrian sanctioned their authority jura condere 
by giving to their unanimous opinion the force of 
law, while he left questions on which they disagreed 
to the decision of the judge. As the praetors 
assisted, extended, and corrected the old civil law 
by their edicts, so the jurists supplied the defi- 
ciencies both of the civil and praetorian systems by 
their interpretations. This they eflected in three 
ways — ^by writing books, by publishing respansa, 
and by discussion in the forum. The Digest affords 
evidence of their numerous writings. The respansa 
were given to clients who came to consult them, 
and also to judices. Their form was very short, 
and reasons were seldom added ; but the jurists 
sometimes referred to the laws themselves, the 
authority of other prudentes, the practice of the 

* See Austin, Lect. 28. 

+ Sicut Attf/U8tu8f says Tacitus, qncedam ex horrida Ula anti- 
quitate ad prcesentem usum fleonsset 
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fonim, or the priuciples of philosophy. Whea 
they disagreed on important and difficult ques- 
tions, after consulting together and weighing their 
reasons, they came to a decision by a vote of the 
majority. This was called the disputatio fori* 
Hence many legal innovations were established 
which could be traced to no law or edict, but sprang 
solely from the minds of the jurists. Such were 
dcquimtio per ai^ogationevi (Inst. III. 10, pr),. 
codicils, the disinherison of posthumous children,, 
the difference between the disinherison of sons. 
and that of daughters and grandsons (p. 101), the 
Aquilian stipulation, the regula Catoniana, the 
exclusion of women beyond the degree of sisters 
from the succession of agnates (p. 134), the actio 
rei uocoHcB, and the complaint of the unnatural 
will. Although the principles arrived at by these 
discussions did not originally acquire at once the 
force of law, they were soon extended to similar 
cases by the practice of the forum and the addi- 
tion of fresh authority. Hence arose the common 
terms sententice receptee, receptus mos, recepturrhr 
jus, post mvltas variationes recepturri, and the 
regulce juris were nothing but short statements, 
of approved axioms and definitions. Justinian, 
in publishing the Digest, withdrew altogether 
the facvltas interpretandi. The responsa bear 

* See Heineocius, AntiguUatea Romance, p. 55. 
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a close resemblance to * English judge-made 
law, published through the medium of reported 
cases. 

The frequent discussions of the jurists led to 
the formation of the two great schools of legal 
opinion founded respectively by Labeo and Capito. 
The Proculians, as the followers of the former 
were called, did not scruple to give a liberal and 
philosophical intrepretation to the rules of the 
civil law when the changes of society required it, 
while the Sabinians, or disciples of Capito, per- 
sistently refused to depart from the strict letter of 
enactments once legally established. 

IV. From Alexander Severus to Justinian, 
250 — 550 A.D., when the whole power of legisla- 
tion fell into the hands of the Emperors. " The 
period of jurists ends with Alexander Severus. 
[From Hadrian to that emperor the improvement 
of the law was carried on, as it is at the present 
moment in most continental countries, partly by 
approved commentaries, and partly by direct 
legislation. But in the reign of Alexander 
Severus the power of growth in Roman Equity 
seems to be exhausted, and the succession of 
jurisconsults comes to a close. The remaining 
history of the Eoman law is the history of the 
Imperial constitutions, and of attempts to codify 
what had now become the unwieldy body of 
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Homan jurisprudence."* The first attempt at 
-codification was made by Gregorianus, a private 
lawyer, whose work contained Imperial constitu- 
tions from Hadrian to Constantine the Great. 
The Code of Hermogenianus, also a private prac- 
titioner, consisted of a supplementary collection 
which is supposed to have been made in the 
xeign of Constantine. Little is known of either, 
sad their Codes included only special consti- 
tutions, or Rescripts. The works of the jurists, 
liowever, were the most important sources of the 
law, and these had been multiplied to such an 
extent that unless they could be reduced to a 
simple and harmonious system it was impossible 
that the decisions of the judges should have any 
steadiness or consistency. Misera est servitua 
ubi jus aut incognitum est aut vagum, Accor- 
-dingly the famous constitution of Valentinian III. 
was published in A.D. 426, regulating their prac- 
tical authority, originally in the Western Empire, 
but afterwards, by adoption into the Theodo- 
fiian Code, also in the East. "All the works 
of the five jurists received the sanction of legal 
authority, with the exception of the notes of XJl- 
pian and Paulus on Papinian. Only such doctrines 
of the other jurists received that sanction as were 
integrally contained and embodied in the works of 

* Maine's Ancient Law, p. 68. 
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these five. When these jurists were not unani- 
mous, the majority formed the rule ; when they 
were equally divided, the opinion of Papinian 
was held as decisive; and in the event of his 
silence, the case was left to the determination of 
the jud^^e."* In 438 Theodosius the younger 
published his Code, taking the collections of 
Gregorianus and Hermogenianus as his models. 
This work was contained in 16 books, and 
comprised both Edicts and Rescripts of 16 
Emperors, beginning with Constantine, and ex" 
tending over a period of 126 years. The com- 
pilers (eight in number) took nine years to 
complete their work, being empowered to elimi- 
nate superfluities, to make necessary additions, 
to alter ambiguities, and to correct inconsis- 
tencies. It established a uniform system of law 
for both the Eastern and Western Empires. "The 
Theodosian Code forms one of the most important 
monuments extant concerning the history of the 
law, whether we consider the great number of 
legislative enactments which it contains, or its 
application and influence upon the two divisions 
of the Roman world ; an influence which in the 
Western Empire even survived its fall."t Theo- 

* Savigny'fl History of Roman La%o, c. 1. 
+ Ortolan's Jlistory of Roman Law (translated by Pritchard 
and Nasmith), p. 42. 
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dosius also conceived the idea of forming a col- 
lection or Digest of the works of the jurists, but 
this was never carried into execution. 

When the Empire of the West perished in A.D. 
476, there existed, therefore, four practical source* 
of law — 1, the works of the jurists, subject to the 
rule laid down in the Constitution of Valentiniau 
III.; 2, the Gregorian and Hermogenian collec- 
tions ; 3, the Theodosian Code ; and 4, the Novellas 
or new and supplementary Constitutions of Theo- 
dosius. 

" But the necessity of a second reform was 
urgent and general, and four different attempts 
were made to supply the defect within thirty years,, 
each in a different kingdom, and independently 
of the others. 1. The Edict of the East Goth,. 
Theodoric (a.d. 500). 2. The West Gothic (in 
Spain and the South of Gaul) Breviarium of 
Alaric II. (a.d. 506). 3. The Papian Law^ 
among the Burgundians (soon after 500). 4. The 
Laws of Justinian, at first only for the Eastern 
Empire (528-534). The first of these is the ^ 
rudest and worst of all, liaving modelled all the 
sources into a new system. The Papian is almost 
equally uninstructive, but gives some of the 
sources pure and unchanged.''* The Breviarium 
of Alaric consist of, 1, a mutilated epitome of the 

* Savigny's History of Roman Law^ c. 1. 
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Institutes of Gaius, omitting altogether the fourth 
book ; 2, an abridgment of the Received Opinions 
-of Paul (5 books) ; 3, extracts from the Gregorian 
and Hermogenian Codes; and, 4, extracts from 
the Theodosian Code and Novellce. Except the 
Epitome of Gaius, the texts are provided with a 
separate scintilla or interpretation. 

The barbarous invaders of the West allowed 
their Roman subjects to preserve their separate 
manners and laws, and ''from this state of society 
-arose that condition of civil rights, denominated 
personal rights, or Personal laws, in oppositioti 
to Territorial laws." Hence it is said to have 
often happened that five men, each under a 
different law, might be found walking and sitting 
together. But as new nations were rapidly formed 
by amalgamation and intermarriages, the Roman 
law became interwoven with the customs of 
feudalism, the Personal laws surrendered to the 
Territorial, and the freedom and equality of the 
old communities were exchanged for the villeinagfe 
.and subjection of military vassals. Still, in the 
South of France (the pays de droit 4cHt), and in 
the cities of Italv, the Roman law continued to 
flourish in its old exclusive form; whence, in 
later times, its doctrines spread their influence 
far and wide, and became the common source of 
^European jurisprudence. 
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Justinian's legislation began with (1) the Code^ 
published in A.D. 529, containing constitutions, 
both special and general, from the time of 
Hadrian. The Code was followed by (2) the 
Digest or Pandects,* in a.d. 634, which contain 
extracts, taken either directly or indirectly, from 
39 jurists, and were intended to set forth the 
fundamental principles of the law. The main 
object of Justinian's plan was thus to abridge, in 
two separate works (1), the Imperial Constitutions 
and (2) the works of the Jurists, with a view to- 
destroying all inconsistencies, uncertainties, and 
repetitions, and thus facilitating the use and 
popularizing the study of the law. Nobis in 
iegibus Tnagis simplicitas quam dijfflcultas placets 
It has been calculated that the extracts from 
Ulpian constitute about one-third of the work, 
from Paul about a sixth, and from Papinian 
about a twelfth. The Digest was accompanied 
by (3) the Institutes as a necessary work of intro- 
duction for the use of students {cupida ler^um 

* The Digest is divided into seven parts and 50 books, each 
"book having several titles, which are subdivided into laws,- 
aad these into paragraphs. Each title has also a heading or 
princvpium. The Code consists of 12 books. In the following 
pages the Code and Digest are quoted thus : C. or. D. 3. 2. 1. 
i,e.y B. 3. T. 2. L. 1. Justinian's Institutes are sometimes- 
quoted without special reference except at the head of each- 
title. 
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juventU8\ arranged in a systematic or scientific 
method, according to distinctions lying in the 
«ubject-matter of the work. They are declared 
to be founded on all the old Institutional 
Treatises,* and especially on the Commentaries 
and Res Quotidiance of Gains, as well as many 
other Commentaries. They were compiled by 
Theophilus and Dorotheus under the superin- 
tendence of Tribonian. Finally (4), the Novels, 
or New Constitutions, effecting important changes, 
;appeared shortly after Justinian's death. The 
Corpus Juris Givilis consists of these four works 
•of Justinian. 

In the East Justinian's Body of Law suffered 
little alticration for 300 years after his death, 
except that of abridgment and translation into 
jother languages. In 886, Leo the Philosopher 
published a new body of laws called BasUiccc, 
iwhich were improved and re-published by his 
«on in 920. From that time the Bdsilicce, with 
€ome new constitutions of succeeding emperors, 
continued to remain in force, till the capture of 

* *<The educational treatises, caUed Institutes or Com- 
mentaries, are (ijnong the most remarkable features of the 
Homan system. It was apparently in these Institutional works, 
and not in the books intended for trained lawyers, that the 
jurisconsults gave to the public their classifications and their 
proposals for modifying and improving the technical phrase- 
ology." — Maine's Ancient Law, p. 35. 
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Constantinople by the Turks in 1453 extinguished 
both the Eastern Empire and its laws. 

In the fallen Western Empire Justinian's Law, 
with all its important reforms, was almost wholly 
unknown till the renewal of its study took place 
towards the close of the 11th century, the chief 
centre being the famous school of Bologna, which 
attracted students from all parts of Europe. In 
1144, Vacarius (or Wacker) the Lombard, coming 
from Bologna, founded a school of law at Oxford, 
where he introduce the Texts of Justinian with 
great success, having compiled an abridgment of 
the Code and Digest for the use of his pupils.* 

* It is somewhat remarkable that while the degree of D.C.L. 
has remained the highest distinction which the University can 
bestow, and Bachelors of Civil Law still take precedence of 
Masters of Arts, the study of the subject should for a long 
period have been so conspicuously neglected at Oxford. In 
early times, though eagerly followed by the clergy, it obtained 
little favour from the laity, whose prejudices were aroused from 
the circumstance of its introduction from Italy, and the support 
it received from ecclesiastical authority. "Though the civil 
law," says Blackstone, " in matters of contract and the general 
oommerce of life may be founded in principles of natural and 
universal justice, yet the arbitrary and despotic maxims which 
recommended it ajs a favourite to the Pope and the Komish 
clergy, rendered it deservedly odious to the people of England. 
Quod principi placuit legis Juibet vigorcm, (Inst 1. 2. 6), the 
magna cftarta of the civil law, could never be reconciled 
with the Judicium pa/rium vd lex terrce." Vol. I. p. 18, n. 
This objection, however, applies only to the Public Law of 
the Romans, which is not of permanent value. Stephen 
vainly attempted to forbid its study, and in l\x'& Tft\^ ^1 



16 INTRODUCTION. 

In France, during the 12th and 13th centuries, 
the revived law of Justinian superseded that of 
Theodosius and Alaric in the pays de droit ^crif, 
while in the Northern pays de coutumes it was 
treated as a scientific model and a necessary 

Henry III. the clergy were excluded from practising in tli& 
secular courts. "But wherever they retired and wherever 
their authority extended, they carried with them the same zeal 
to introduce the rules of the civil law, in exclusion of the 
municipal law. This appears in a particular manner from the 
spiritual courts of all denominations, from the Chancellors' 
Courts in both our Universities, and from the High Court of 
Chancery ; in all of which the proceedings are to this day in 
a course much conformed to the civil law." On the other hand^ 
the laymen who succeeded to the practice of the common law 
** entertained upon their parts a most hearty aversion to the 
civil law, and made no scruple to profess their contempt, nay, 
even their ignorance of it, in the most public way." Tb. p. 22, 
The settlement of the Common Pleas at Westminster, in th& 
time of King John and Henry III., and the establishment of 
the Inns of Court as a juridical university in competition with. 
Oxford and Cambridge, tended to foster the study of the muni^ 
cipal law to the detriment of that of the Boman jurisprudence.. 
About the end of the 12th century, " the University of Oxford 
appears to have been distracted by the disputes of the students- 
of law and of arts, the latter complaining that their faculty 
was neglected in favour of a science which only aimed at^ 
profit." In the reign of Edward II. these bickerings came to 
an open rupture, and on an appeal to the King a royal charter 
was ratified (afterwards confirmed by Bichard II.), containing- 
many privileges in favour of the faculty of Civil Law. At 
Cambridge, Henry V. foimd it necessary to command the 
students of Civil and Canon Law to attend the lectures of the 
professors, and to pay their fees. See Colquhoun's Roman 
CfivU Law, vol. i., pp. 159, 275. "Formerly," says FuUer, 
*' the Doctors of Canon Law preceded those of Civil Law, as 
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branch of legal education. But it was not till the 
introduction of the Code Napoleon — the rules of 
which were borrowed largely from the Roman law^ 
cleared of all feudal admixture — that a uniform 
system was established for the whole of France. 
Under the influence of French conquests, the 
diffusion of this modernized Roman jurisprudence 
over nearly the whole of Europe, even in countries^ 
where its acceptance might have been least ex- 
pected, was rapid and permanent. 

INSTITUTES OF GAIUS AND JUSTINIAN COMPARED. 

Although the Commentaries of Gains furnished 
the principal model for Justinian's Institutes, the 
two works will be found on comparison to present 
many striking points of difference. These arise 
partly from the nature and object of the treatises 

the Pope makes himself to be above the Emperor. But King^ 
Henry YIII., stung with the dilatory pleas of the Canonists at 
Borne, in point of his marriage, did in revenge destroy their 
whole hive throughout his Universities, so that the Canon Law 
did never after stand by itself as a distinct faculty, but was an- 
nexed to Civil Law, and the degree denominated from the latter. '^ 
Mistory of the University of Cambridge, p. 167. The title of 
Bachelor and Doctor of Laws at Cambridge seems to have come 
into use in 1540 — ^the date of the foundation of the Begins- 
Professorship of Civil Law. The corresponding Chair at Oxford 
was founded in 1546. Li the reign of Edward VI. it was 
represented to the King that the study of the Civil Law in both 
Universities was fast decaying, probably (Colquhoun thinks* 
from the diminution which the Beformation had caused in the 
ireyenaes of the Church. 
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themselves, but chiefly from the continual pro- 
gress of the law during the period of nearly four 
centuries which intervened between them, and 
particularly from the great changes -of the im- 
perial reformer. Little is known of the personal 
history of Gains, except that he was the author 
of numerous legal works, and probably a teacher 
■of law in the time of the Antonines. He was not 
one of the prudentea quihua permiasum eat jura 
condere, but the constitution of Valentinian III. 
ranks him among the other four great jurists 
with whom his name is generally associated, and 
liis writings are frequently quoted in Justinian's 
Digest. His Commentaries are supposed to have 
been the first of the Institutional or elementary 
treatises, and he is said to have originated the 
famous division of law into Persons, Things, and 
Actions. The terseness of his style and the purity 
of his language contrast favourably with the 
more profuse sentences and the debased Latin of 
Justinian's compilers, who nevertheless followed 
closely his method and arrangement.* It may be 
gathered from the general character of the Com- 
mentaries that they were intended for purposes of 
actual practice, while the Emperor's treatise, 

* In Justinian, the subject of Obligations is extended to the 
fifth title of the Fourth Book, which in Gains is confined to 
Actions. Superest ut de actionibus loquamur. G. IV. 1. See 
p. 32. 
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;ilthough declared to have the binding force of 
law, was primarily composed for academical in- 
;struction. It appears from a passage in his second 
book (II. 7) that Gains was a provincial, and this 
may have led him to criticise as he does the 
peculiarities and exclusive doctrines of the pure 
^uiritary law. His Institutes (so remarkably 
recovered after being lost for 1000 years) are 
evidently the work of a profound lawyer, con- 
veying a clear and succinct account both of the 
jurisprudence of his own time and of those older 
institutions which had already passed away. It 
should be remembered in the present comparison 
that the Commentaries proceeded from the pen 
of Gains alone, and were the first of the series of 
Introductory Treatises, while Justinian's Institutes 
were not only prepared by two authors under the 
;superintendence of a third, but were also drawn 
from various independent sources. This will ac- 
count for certain inconsistencies occurring in the 
latter, such as the distinction made in the first 
pages between the Law of Nations and the Law 
of Nature, but which disappears in the subsequent 
portion of the work. In many cases where the 
law remained unchanged Justinian's editors have 
adopted the very words of Gains, in others they 
have given his meaning in different language, as 
in the following instance : — 

c 1 
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Gai. II. 189. Just. I. 20. 26. 

Sed impvheres quidem Impuheres auteni in 

in ttUela esse orrmium iviela esse naturcdi juri 

civitatium jfwre contingity conveniens est 
quia id naturcdi rationi 
conveniens est^ 

Gains gives no such definitions of law, juris- 
prudence, and other subjects, as may be found 
in Justinian, many of them being taken from 
the jurist Ulpian. The following subjects also 
(amongst others), noticed in Justinian's worky 
are not explained by Gains : — Peculium castrense, 
and the general relations of father and son ;; 
donationeSy servitudes, the unnatural will (tes- 
tamentum inojfficiosmn), codicils, the degrees of 
relationship, the law of succession between mother 
and child (SGG Tertullianum and Orphitianum), 
the contracts of loan-for-use (commodatuTri), deposit 
and pledge, qudsi-contracts and quaai'delicts, the 
revocation . of legacies, preposterous stipulations, 
the divisions of mixed and civil and praetorian 
actions, panperies, the office o{ judex, the subject 
of Criminal Law. 

On the other hand. Gains describes minutely 
many old institutions which had become entirely 
obsdete in Justinian's time, and are therefore 
subjects of peculiar interest. Such are the archaic 
forms of marriage {confarreatio, coemptiOy and 
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v^iut), causce probatio, manu8 and . mancipii 
causa, the perpetual tutelage of women, the 
^ancient fojrms of transfer (mancipatio and in jure 
cessio), usucapio pro herede, usureceptio, cretio, 
honorum possessio sine re, emptio bonorum, 
Jiponsores,fidepromis8ores, adstipulatores, nomiiia 
iranscriptitia,jictione8j prosscriptiones pro adore, 
litis contestatio, furtuni lance et lido conceptum. 
He says little of traditio or delivery, which in 
Justinian's time had superseded mancipatio and 
injure cessio. He refers on more than twenty 
occasions to the differences of opinion existing 
between the Sabinians and the Proculians, he 
himself being attached to the former school. In 
order to settle some of these disputed points, 
Justinian published his Fifty Decisions during 
the preparation of th§ Digest. Speaking of the 
Sabinians, he says, hujtcsmodi scrupulositaa 
nobis non placuit (Inst. II. 20. 36). Gaius wrote 
tjtnder the formulary system of procedure which 
had disappeared 200 years before Justinian's 
legislation, and he explains very fully, not only 
the forms of pleading which were actually in use, 
but the old legis actiones which they had sue-, 
ceeded. These descriptions are the more valuable 
as neither of them are given in Justinian's Insti- 
tutes. Gaius mentions the dififerences which had 
taken place in the will per ces et lihram in his 
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time, and describes the ceremony by which it 
was effected : Justinian gives the testamenturn 
tripartituTn, which, by an amalgamation of law 
and equity, superseded the mancipatory form.. 
Gains says that a slave instituted without simul- 
taneous enfranchisement could not become the- 
heir, even though subsequently manumitted : 
Justinian enacts that his enfranchisement shall 
always be implied in his institution. (Jaius^ 
describes the old forms of legacies, and enumerates 
the differences existing in his time between themp 
and fideicommissa, or bequests in trust : Justinian 
declares all legacies to be of the same nature, and 
reduces them to the level of fideicomrawsa. Gains 
explains at great length and in various parts of 
his work, the condition of the Latinl Junicini 
and dedititii : Justinian abolishes all difference 
between Soman citizens. Gaius carefully dis- 
criminates res Tixancipi and res nee raancipi r 
Justinian declares the distinction to be at an end. 
Gaius explains the various processes and results- 
of interdicts : Justinian considers this superfluous, 
as they have been replaced by actions in the 
judida extraordinaria, Justinian alters the law 
of manumission as prescribed in the Leges JElia 
Sentia and Furia, and of emancipation ; he modi- 
fies the power of acquisition through childrer^ 
under potestas by the invention ofpeculiuin adven^ 
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titiiim, declaring the old right of pai'ents to be 
iiikumxjmvmi (II. 9. 1.) ; he alters the position of 
children adopted by an extraneus in regard to 
their rights of succession ; he changes the law of 
usucapion and prescription; he extends to the 
provinces the law prohibiting the husband from 
selling or charging his wife's immovables, all 
difference between Italian and provincial soil 
being removed; he alters the law of capitis 
deminutio, donationeSy bonorum posaessio, disin- 
herison, the succession between mother and 
children, novation, satisdationes in contracts and 
actions, plva-petitio, ficrtum, and actio calumnice; 
he amalgamates the SGC Trebellianum and 
Pegasianum ; he abolishes the SG Claudianumr 
also the rule mentioned by Oaius that the bequest 
of liberty made before the appointment of the 
heir is void, and the law prohibiting legacies to 
uncertain persons and postumi alieni ; he reforms 
the law of succession between patrons and freed- 
men ; he introduces mbatitutio qvAzai-pupillama ; 
he limits noxal actions to the cases of slaves and 
animals ; he admits female agnates to equal rights 
of succession with males, aflfecting to restore the 
law of the Tw'^elve Tables. These reforms prepared 
the way for the far more radical changes efifected 
by the Novels. In the time of Gaius the civil and 
praetorian systems flourished in full vigour side 
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by side, but it seems to have been the object ot 
Justinian — particularly in his later legislation — 
to overwhelm the old Quiritary law by large im- 
portations from the rules of equity, to substitute 
for a crude and ill-ordered congeries a reformed 
xtnd simplified jurisprudence, and to complete 
that gradual change which he notices in the Insti- 
tutes — cum paulatim tarn ex usw hominum 
quam ex constitutionum emendationHms, ccepit 
in unam conaonantiam jus civile et prcetorium 
jungi. (II. 10. 3.) 

THE PERMANENT VALUE OF ROMAN LAW. 

The following are some of the grounds on 
which the permanent value of the Roman law 
has been said to rest:* — 1. Its great wealth in 
leading principles, and their logical application to 
daily life ; the exactness of its terms, its sym- 
metry, and close adherence to fundamental rules. 
2. The scientific method and general literary ex- 
cellence of the jurists. 3. From the comparative 
smallness of its volume, from its mastery of prin- 
ciples, their consistency {elegantia) and clearness 
of arrangement, there is no system of positive law 
which is so capable of being comprehensively 
grasped as a whole. 4. It illustrates in a re- 

* See Savigny'a Modem Bxynvan Law; Cambridge Essays, 
1866, pp. 1 — 29 ; and Austin's Jurisprudence^ p. 1114. 
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markable manner the general history of law, and 
is valuable for purposes of contrast and compari- 
son.* 5.' It is the key to international law, to 
the civil law of nearly all Europe and of a large 
part of America. Even in England, much of the 
Ecclesiastical Law and Equity, and some portion 
of the Common Law (particularly the mercantile), 
is derived from the Roman, either immediately or 
through the Canon Law.f 6. It aflfords a model 
of legal thought and principles to which English 

* See Ancient Law, p. 24. 

+ A very brief study of Glanville and Bracton, the oldest 
writers on English law, will show that they borrowed largely 
from the Corpus Juris. The canon law was never received in 
England as canon law, though parts of it have been applied to 
the ecclesiastical law ; but our kings after a time discouraged 
both the canon and civil laws, and though the English law of 
personalty is chiefly derived from these, our law of real property 
■is almost entirely feudaL In the reign of Henry III., the 
.clergy were forbidden by the Pope to study the common law, 
and when soon after the Court of Chancery grew up, the chan- 
cellor being an ecclesiastic, they held in their hands the ad- 
ministration of equity as well as of matrimonial and testamentary 
law. Personal property being left to ecclesiastical law fell 
generally under their controL Even in the Anglo-Saxon codes 
there are distinct traces of Koman religion and law. Moreover» 
the early law of this country being chiefly connected with real 
estate was inapplicable to the cases which arose from the great 
clevelopment of our foreign trade. Hence the judges finding in 
tlie civil law, both ancient and modem, a body of principles 
ready for use, and accepted by most of the countries with whom 
4)ur dealings took place, did not hesitate to adopt its rules, and 
embody them in the English system. It is unnecessary to re- 
^nind the reader that Lord Mansfield, to whom our mercantile 
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law i8 steadily and inevitably tending.* 7. It ia 
the solvent of feudal custom and barbarous usage. 

8. It furnishes valuable instruction in the inter- 
pretation and application of express written rules, 

9. It is rapidly becoming the lingua frcmca of 
universal jurisprudence and diplomacy. 10. It 
is a most important element in the general mas» 
of human knowledge. 11. Although an acquain- 
tance with Roman law may not be necessary to 
ensure success as a practitioner, it is almost indis- 
pensable for the judge, the jurist, the diplomatist, 
and the draftsman. 12. It is a collection of the 

law owes so much, was a distinguished civilian. In the middle 
and towards the end of the eighteenth century, the rulings of 
the Court of Chancery were much influenced by the mixed 
systems of jurisprudence and morals, constructed by the publi' 
cists of the Low Countries. 

* It is sufficiently obvious that our own legal system is still 
lingering in a condition corresponding to those intermediate 
stages through which the Koman law passed in advancing 
towards its simplification and maturity. But it is difficult to* 
suppose that English law can long remain unaltered in respect- 
either of its form or substance, its judicature or procedure^ 
Schemes for the collection and arrangement of its multitudinous 
and scattered fragments have been frequently suggested ; the- 
law of primogeniture, the distinction between real and personal 
property, copyhold tenure and other remnants of feudalism 
have been threatened with abolition; the fusion of law and 
equity, a re-arrangement of our tribunals, a further simplifica- 
tion of the forms of pleading, the pruning away of legal fictions, 
a modification of the present system of juries, are among the 
changes constantly urged by reformers in the direction of 
uniformity and in the interests of justice. 
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rational opinions and accumulated experience of 
the wisest lawyers and the ablest intellects of 
the world, which may be referred to as a scientific 
— although not binding — ^authority, when the 
municipal laws are silent or obscure. Set^atur 
uhique jus Ronutnum non ratione imperii, sect 
imperio rationis. 
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OF JUS, OR LAW. 

Inst. I. 1. 2. Gai. I. 1 — 8. 

Just it i a is the constant and perpetual wish to 
render to everyone his right (jus suum), 

JuHsprudentia is the knowledge of things 
olivine and human ; the science of right and wi'ong. 

JuHs lyraicepta, the maxims of law, are to live 
honeste (morally, virtuously), to hurt no one, to 
^ive everyone his due.* 

Jus, or Law, is, I. Publicum ; II. Privatum. 

I. Jus publicum regards the constitution and 
government of the Homan Empire. 

II. Jus privatum determines the mutual rights 
4xnd obligations of individuals. It consists of pre- 

* These maxims appear to confound law and morality. Xon 
xtmne quod licet hanestum est (D. 50. 17. 144), for the moral rules 
belong chiefly to the forum conscientm. But jus is probably 
sed here in an extended sense. 
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cepts of, 1, ju8 naturale ; 2, jus (/entium ; and 3, 
jus civile. (Justinian here follows the division of 
Ulpian.) 

1. Jii8 naturale is the immutable law which 
Nature teaches both men and animals. 

2. Jus gentium is the law of reason which i& 
held good uniformly among all nations.* 

* "As intercourse between the Koman people and foreign 
nations increased, it became necessary to know and to apply 
the law of other states in the administration of Boman justice. 
The wider the Roman dominion spread, the wider became the 
views of their jurists, and in this way arose the notion of a law 
common to the Romans with other nations, and with all man- 
Idnd." (Phillimore's Eoman LaWy p. 24.) 

Sir H. Maine condemns Ulpian's lawyer-like attempt to dis- 
tinguish between the^M* naturale and the jus gentium. **The 
difference between them is entirely historical, and no distinction 
in essence could ever be established. The jus gentium was a 
collection of rules and principles determined by observation to 
be common to the institutions which prevailed among the 
various Italian tribes. The jus naturale is simply the jus 
gentium seen in the light of a peculiar theory. ... It is 
notorious that this proposition — live according to Nature — waa 
the sum of the tenets of the famous Stoic philosophy. Now, 
in the subjugation of Greece, that philosophy made instantane* 
ODS progress in Roman society. . . . The alliance of the Roman 
lawyers with the Stoic philosophers lasted through many cen- 
turies. . . . After Nature (a term implying synametrical order 
both in the moral and physical world) had become a household 
word in the mouths of the Romans, the belief gradually pre* 
vailed among the Roman lawyers that the jus gentium was, in 
fact, the lost code of Nature, and that the Praetor in framing^ 
an E^ctal jurisprudence on the principles of the jus gentium 
was gradually restoring a type from which law had only de- 
parted to deteriorate. . . . The ideas of simplification and 
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3. Jus civile is the miiiiicipal law of a particular 
State, as of Athens or of Rome. It is liable to 
frequent changes. 

E.g.y " The law of nature instructs most animals 
to cherish and educate their infant progeny. The 
law of reason inculcates to the human species the 
returns of filial piety. But the exclusive, absolute 
and perpetual dominion of the father over his 
children is peculiar to the Roman jurisprudence." 
(Gibbon, c. 44). 

Gains includes ihejiis naturale in the jus gen- 
tium, as the law of natural reason common to all 
mankind, and Justinian afterwards adopts this 
-division : " All nations who are ruled by laws and 
customs, use partly their own particular laws and 
jmrtly those which are common to all mankind. 
The law which a people enacts for itself is called 

jgeneralisation had always been asbociated with the conception 
of Nature ; simplicity, symmetry, and intelligibility came 
therefore to be regarded as the characteristics of a good legal 
£ystem, and the taste for involved language, multiplied cere- 
monials and useless difficidties disappeared altogether. The 
strong will and unusual opportimities of Justinian were needed 
to bring the Roman law to its existing shape, but the ground- 
plan of the system had been sketched long before the imperial 
reforms were effected." Ancient Law, c. 8. Savigny thinks 
Ulpian merely meant to say that the relation of the sexes and 
the propagation and nurture of offspring are common to all 
animals. He did not intend to ascribe law to animals which 
are not human, but only the natural relation, which is the 
foundation of law. 
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the Civil Law of that people, but that which 
natural reason appoints for all mankind is called 
the Law of Nations, because all nations use it." 
(Inst. I. 2, and Gai. 1. 1). 

Jits civile is, I. Scriptiom; and II. Non acHptum. 

I. Jus scriptum consists of, 1, legeSy or enact- 
ments by the whole body of the Roman people, 
proposed by a senatorial magistrate;* 2,plebi8cita, 
-enactments by the plebs or citizens not being 
senators or patricians ;t 3, aenatuS'COiiaulta, de- 
crees of the senate ; 4, principum pldcita, de- 
crees of the emperors {rescripta or epistolce, 
decreta, edicta), also called '' conatitutiones ;*' 5, 
^magistratuum edicta, edicts of the prsBtors or 
curule aBdiles, forming the "jus ItonoraHum ;'' G, 
responsa prudentxji/nh, the decisions and opinions 
of learned persons authorized to interpret the law 
publicly. (See Introduction, p. 6, and Ancient 
JjCbWy p. 33.) 

II. Jus non scriptum is the unwritten law es- 
tablished by ancient custom, ut apud Grcecos : 
T&v vofimv oi fiev €yypa(j>oc oi Be aypaxjyoc. Diu^ 
iurni mores consensu utentium coniprobati legem 

* Lex aut rogatur, id est, fertur : ant ahrogatur, id est, prior lex 
tollitur : aut derogatur, id est, pars priiiuB legis toUitur : aut sub- 
rogaJtur, id est, adjicitur aliquid primes legl : aut obrogatur, id 
est, mutatur aliquid ex prima lege, (Ulpian, Begidce, 1.8.) 

t By the Lex Hortensia, B.C. 286, plebiscita were declared to 
bind the whole populus including patricians. Gai I. 3. 
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iraitantur. (Inst. I. 2. 9.) In order to acquire- 
greater certainty the rules of custom often pass 
from Unwritten into Written law. Gains does- 
not give this division. 

Jus privatum relates, I. to Persons ; II. to 
Things ; III. to Actions.* 

See Austin, Lectures 28, 31, 32, 40; also 
Maine's Ancient Law, c. 3. 

* This important arrangement, in which Jnstinian's editors- 
followed Gains, has met with much objection. Actions, no less 
than Obligations (which are treated under the head of Res In- 
carporales) belong to the Law of Things ; and Obligations again 
are sufficientlj distinct from the Ju8 Serum to be placed in a- 
separate division. 
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BOOK I.— OF PERSONS. 

OF FREE MEN AND SLAVES. 

Inst. I. 3—7. Gai. I. 9—47, 52-54, G5— 8G; 

III. 56—76. 

Persona (literally an actor's mask) is used to* 
mean (1) a human being, (2) a status or condition 
borne by a man {unus homo sustinet plures per- 
sonaa), and (3) a man invested with rights or 
subject to obligations.* 

All men are either, 1, free {ingenui, libertini) ; 
or 2, slaves (servi, niancipia, vernce). Summa 
divisio de jure peraonarum Jtmc est, quod omne» 
homines aut liberi sunt aut sei^i.f 

Freedom is the natural power of doing any- 
thing we please that is not prohibited by force or 
law. Slavery is an institution of the jits gentium^, 

* Austin disputes the last definition, attributing it partly to 
ia confusion of the two first significations. Lect. 12, p. 363. 

t Since slaves could be dealt with as articles of property 
(Inst. II. 2), they would appear in some respects to bel(H[ig 
rather to the division of Things. But their capacity to take 
part in a legal transaction, e.g. as purchasers or Isjatees, entitles 
them to rank among Persons. Servi persona inspicttur in 
estamentis. (Paul, D. 31. 82. 2.) 
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by which, contrary to natural right,* one man 
"becomes the property of another. 

Free persons are (1) eives ex jure Qtdritium, 
or pure Roman citizens, and (2) peregrini, or 
foreigners.-f- They are also (3) ivgenui, and 
(4) libertini, 

* This illustrates the double jnea^ing oi jus naturale, "The 
law of Nature, or jus gentium, which authorized slavery, ' and 
that which repugns it, cannot be the same. It sometimes 
means that portion of positive law which is a constituent part 
•of all positive systems, and sometimes the standard to whicl^, 
in the opinion of the writer, law should conform." Austin 
Zect. 31, p. 583. 

t An important distinction long existed at Koman law between 
<cives and peregrini, for citizens ex jure Quiritium enjoyed public 
And private rights, which were persistently denied to the mem- 
bers of other states, whether subjects of Home or independent. 
These were designated — first, as kostes, then peregrini, and 
-finally, provinciaUs, "When conquered they were allowed for 
the most part to preserve their own particular laws and cus- 
toms. The principal rights of the civis consisted of the^tira, (1) 
^vffrctgii et honorum (voting and public offices), (2) commercii 
(capacity to enter into the solemn forma of conveyance, &c.), 
and (3) connubii (capacity to contract Quiritary marriage). 
But as the relations between Home and foreign communities 
increased, it became necessary to modify the exclusiveness of 
the civitas. The Jus Latii extended private rights to the 
Latini, the Jus Italicum gave privileges to towns and terri- 
tories, and the municijpes, or burgesses of independent municipia, 
were placed in the enjoyment of the commercium and the con- 
nuhium. In addition to these concessions, a special prcetor 
peregrinus was appointed in 246 B.c. to determine civil cases in 
Italy, (1) between cives and members of dependent states ; (2) 
between members of one such state and those of another ; (3) 
between members of subject states living in Home. The body 
of subsidiary law introduced by the edicts of these pnetorr, ' 
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An ingenuua is one who is free from his birth, 
being bom in lawful matrimony of parents both 

and administered by them, was known as the jus gentium of 
the earlier Komans, that is to say, a collection of rules com- 
mon to, or conversant about, those genies who were subjects 
of the Eoman people. "After the dominion of Rome" (says 
Austin, p. 576) ''had extended beyond Italy, the same or a 
similar law was administered in the outlying provinces (by 
their own respective Presidfents or Govemors) in aid of the law 
peculiar to Rome herself, or of the law obtaining in any of 
those provinces before its subjection to the conquering city." 
It therefore became nearly uniform throughout the whole Roman 
empire. This jus gentium " was the only jus gentium that was 
known to the Roman law, till the jus gentium or tiaturale, 
which occurs in Justinian's compilations, was imported into it 
by the jurists, who are styled Classical, from speculations of 
Greek philosophers on Law and Morals." Austin proceeds to 
show that the jus gentium having first arisen in an age com- 
paratively enlightened, and being a product of large experience 
was gradually incorporated with the jus civile, which had arisen 
in an age comparatively barbarous, and was a product of narrow 
experience. This was accomplished partly by acts of the 
Populus, Plebs, and Senate, and by opinions of the Prudentes, 
but principally through the edicts of the Prcetores Urlani, most 
of which were formed on the model of the ius gentium, " So 
much, indeed, of the jus gentium passed into the jus pi'CBtorium, 
that one of the names given to the latter was probably trans- 
ferred to it from the former. It probably was named cequitas 
(or jus cequum) after that cequcU or common law, from which 
it had borrowed the bulk, or a large portion, of its provisions." 
(Zect. 31.) Sir H. Maine, however, thinks "that the word 
was at first a mere description of that constant levelling or 
removal of irreguhirities which went on wherever the prsetoriau 
system was applied to the case of foreign litigants." (Anc. Law 
p. 60.) The Emperors distributed largely the jus civitcUis, par- 
ticularly Trajan and Hadrian : Caracalla extended it to all th» 
free subjects of the empire, and finally Justinian bestowed it 
upon all libcrtini. 
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bom free, or both made free, or one of whom has 
been bom and the other made free, or whose 
mother is free at the time of conception, pregnancy, 
or birth, though the father be a slave. But see 
80 Claudianuvi (p. 150). 

Libertiniy or freedmen, are those who have been 
manumitted from lawful slavery. They were ori- 
ginally in one, and afterwards in three classes : 1 , 
complete liberti, full Roman citizens ; 2, less com- 
plete, or Latini Juniani, with conimerciuniy but 
without connubmm or suffragium; 3, in the 
scale of dedititii, or people conquered in war. 
The dedititii, though personally free, had no 
political rights (not even comTnerciuTii). They 
were forbidden to live within 100 miles of 
Rome, and were incapable of ever becoming 
Roman citizens. 

Gains explains fully the condition of Latini 
and dedititii. Slaves who had been put in chains, 
branded, found guilty of an offence after exami- 
nation by torture, or consigned to the amphi- 
theatre or prison, and who were afterwards manu- 
mitted, were in the scale of dedititii. If not so 
disgraced, a slave became a Latinus by enfran- 
chisement, unless (1) he was over thirty years, 
(2) he belonged to his master ex jure Quiritium, 
and (3) he was enfranchised justd ac legitimd 
manumisaione, i.e,, by the vindida, census, or 
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will. If these three conditions were fulfilled, he 
became a full Eoman citizen. 

The Latini were so called because they stood 
on a footing with the Latin colonists, and Juniani 
because they received their liberty under the Lex 
Junia Norhana (a. u. c. 671). AdmoneTidi 
sumua eo8 qui nwiic Latini Juniani dicuntur 
-olim ex jure Quiritium servos fuisse, sed auodlio 
prcetoris in libertatis forma servaH solUos (Gai. 
IIL 5G). The Lex jElia Sentia (a.d. 4) denied 
them the testamenti f actio (p. 99), but they could 
take by fideicominissum (p. 123). They had no 
pati'ia potestas. But Latini could become Roman 
citizens by (1) iteratio^ a second manumission 
fulfilling the above three conditions; (2) causce 
probatio, if, in the case of a union between a 
Latinus and a civis Romana or a Latina, a child 
was bom who reached the age of one year (anni- 
'CvZus), the praetor after solemn proof could order 
father, mother, and son (if bom a Latiniis) to take 
the rank of citizens ; (3) erroi^ causae probatio, 
if a Roman citizen married unwittingly (per igno- 
raniiam) one who had not the connubium, the 
cause of error might be justified, and the want of 
citizenship would be supplied ; (4) a,Latina giving 
birth to three children; (5) imperial grant; 
(6) military service (at first six years, afterwards 
three); (7) ship-building, and carrying wheat to 
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Rome for sixyears; (8) cedifido et piatrino ^by build- 
ing a house, or establishing a mill or bakehouse. 

Justinian abolishes all distinctions between 
libeHi, and (in the 78th Novel) between libertini 
and i/ngenuiy reserving only the rights of the 
patron when they were not renounced. 

Slaves are, 1, born so {vernce), when their 
mother is a slave during the whole time of her 
pregnancy, for such, children follow the condi- 
tion of their mother {'partus sequitur ventrem) ; 
2, they become so by the law of nations by cap- 
tivity in war {Tnanoipia), or under the civil law, by 
(1) failing to perform military service, (2) non-^ 
registration in the census , (3) by addictio for 
debt (these causes belonged to the older law) ; by 
(4) the voluntary sale of a free man above twenty 
years of age, (5) the cohabitation of a free woman 
with a slave (p. 150), (6) ingratitude on the part 
of a freedman, (7) the condemnation of a free man 
to the mines or amphitheatre, aei^us poence, or 
sei^vus sine domino (abolished in the Novels). 
Slaves can have no proprietary rights, and what- 
ever they acquire is gained for their masters, who- 
may allow them to retain a peculiumy or small 
patrimony. 

Manumission is the gift of liberty to a slave. 
A master who has manumitted a slave becomes^ 
his patron. 
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The modes ofmamtmission. Under the solemn 
forms of the older law : 1, by the vindicta, i.e., a 
• fictitious suit in which the assertor libertatis de- 
clared the slave's freedom before the praetor, and 
touched him with a wand (vindicta) f 2, by will, 

* The aocompanylng representation of the manumissio per 
vindietam is taken from an ancient marble at Bome. J. F. 
Chnstius, in his Nodes HaUenaes, gives the following explana- 
tion : — 'Ihto uiddicet apparent in hoc imagine aervidif pileati, 
nudi ccBiera, nisi ^uod inguen linteo tecti : alter, putOf jam manu* 
mi88U8, manu autem mittendus alter. Is quidem ad pedes 
patroni provdutiM, pro data lib&rtate gratias agit. Sic enim 
send consuerant etiam deprecari, Alteritis vero servi currentis 
et SGvticam Icsva tenerUis, qua uti solebant, opinor, ad sub- 
vwvendam in publico turbam olviam, sibigue festinantibus 
aubinde molestam, hems dextram prehendit, quod manumissionis 
signum erat. Nil ergo restat in hoc lapide e manumittentis 
simulacrOf prceter dextram ejus servo porrectam, ccetera vetustate 
confracta sunt, Adstat prcetor togatus, prolixo atque fluctuante, 
quod elegantia fuerat, sinu : dextrd gestans virgam seu baciUum, 
ex more nimirum magistratuum. Lcevd vero prcetor tractat 
vindietam, seu festucam : gud deinde lictori traditd, servus e 
manu domini missus circumagebatur. The festuca, or vindicta, 
represents the weapon of the Koman foot soldier. Festucd 
utebantur, quasi hastce loco, signo quodam justi dominii, quia 
maxima sua esse credebant quce ex hostibus cepissemt, (Gai. IV. 16.) 
As the process was fictitious^ it was not necessary for the magis- 
trate to be holding his tribimal. Non est omnino necesse pro 
tribunali manumittere : itaque plerunique in transitu servi 
manumitti sclent, cum aut lavandi, aut gestandi, aut ludorum 
gratid prodierit Prcetor aut Proconsul Legatusve Ocesaris. (Gai. 
D. 40. 2. 5.) Of. Gai. I. 20. Ulpian allowed the presence of 
the lictor to be dispensed with. Ego, cum in villa cum Pratore 
fuissem, passus sum apud eum manumitti, etsi lictoris prcesentia 
non esset (D. 40. 2. 8.) Hermogenianus says that the solemn 
words, licet non dicantur, ut dicta accipiuntur. (J^i, lu. 'I^.'^ 
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when the freed slave is called ''orcinus : " if con- 
ditionally free, " statu liber ; " 3, by enrolling the 
slave's name in the census. Under the later law; 
4, before the bishops of the church; 5, in the 
presence of friends ; 6, by letter ; 7, by any testa- 
mentary paper or codicil ; 8, by many other ways 
introduced by the emperors. The forms of enfran- 
chisement by the vindicta, and by will (but not 
by the census) remained in force in Justinian's 
time. 

Restraints on manumission. By the Lex ./Elia 
Sentia it was void if made in fraudem creditorum 
vel in fraudem patroni.* By the same law, a 
master under twenty could only manumit by the 
vi/adicta, upon some lawful ground approved by 
the council.-f But Justinian allows a master after 
seventeen to manumit by will, and repeals the 
Lex Fuo'ia Caninia (8 A.D.), which limited such 
manumission as follows : the owner of two slaves 
could enfranchise both ; of three, two ; of from 
four to ten, half; of from ten to thirty, a third, 



* Gaius mentions that the provision against defrauding cre- 
ditors by manumission was the only part of the Lex that applied 
to peregrini. (I. 47.) 

t The council consisted, at Borne, of five Senators and five 

knights ; in the provinces, of twenty Boman citizens, called 

Jlecuperatores. Lawful cause of manumission would bo the case 

of a near relation, a padagogus, a servua piH>curatoris Jiahendi 

^atid, or an anciUa matrimonii causd, (Gai. L 19. 20. 39.) 
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lut always at least five; of from thirty to one 
hundred, a fourth, but at least ten ; of from one 
hundred to five hundred, a fifth, but at least 
twenty-five; but never more than one hundred. 
Each slave was to be individually named in the 
will. There were no restrictions on manumission 
inter vivos. 

After manumission the mutual duty of support, 
in case of poverty, remains to the patron and 
freedman, and if the freedman dies intestate, with- 
out children, the patron succeeds. (See p. 140.) 

The power of a master over his slaves is called 
-dominica potestas. This potestas was almost un- 
limited down to the time of the Antonines, when 
•extreme punishments were forbidden. (Gai. I. 
52, 53). In the time of Sulla the intentional 
murder of another man's slave was made punish- 
iible with exile and death. Antonine extended 
this to the case of a man's own slave. He also 
provided that a slave who was badly treated might 
demand to be sold. The Lex Petroiiia (temp. 
Augustus) forbade the condemnation of slaves to 
fight with wild beasts. Hadrian required the 
sanction of a magistrate for their death, and Con- 
fitantine permitted only moderate corporal chas- 
tisement. Seneca says, in servo nihil domino non 
licet, but Justinian observes, expedit reipublicco 
ne quis sud re mxdh utatur. 
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The master who owns the slave in bonis (Gai. II. 
40 — 42) has the potestds : nam qui nudiiTn jus 
QuiHtiuon in servo luxhety is potestatera habere 
own intelligitur. (Gai. I. 54.) 

OF THE PATERNAL POWER {P atria potestas), 

Inst. I. 8. 9. Gai. I. 55—57, 87, 88, 93, 94 ; 

II. 87. 

Persons are, I. Independent (sui juris) ; and 
II. Subject to another's power {alieni juris). 

Familia is used to signify (1) the master of a 
house and all who are subject to his authority, 
his wife, children, and slaves ; (2) the agnati or 
relations through males (see p. 61), who make up 
the familia civilis ; (3) the cognati, or all blood 
relations ; (4) anciently, a person's patrimonium 
and sacra pHvata (e.g., actio famiUce erciscundai, 
p. 78) ; and (5) the slaves of a household. 

In a familia, the paterfamilias alone is sui 
juHs; the rest are all alieni juris, being subject 
to his power. 

Extent of a father's power. Over his children 
born in lawful matrimony, or any descendants 
sprung from his son, but not from his daughter ; 
also over children or descendants gained by adop- 
tion. A child born of a man's daughter is in the 
power of its own father. A woman can have no 
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descendants in her power. TJlpian says, Mulier 
familice auce et caput et finis est " A female 
name closes the branch or twig of the genealogy 
in which it occurs. , . . If a woman died un- 
married, she could have no legitimate descendants. 
If she married, her children fell under the patria 
potestas, not of her father, but of her husband, and 
were thus lost to her own family." (Anc, Law,, 
pp. 148, 149.) 

PatAa potestas, like dominica potestas con- 
sisted of, 1, jus acquirendi per; 2, jus venum^ 
dandi, or the power of sale ; and 3, jus vitoi et 
necis, the jurisdiction of life and death. In liherosr 
suprema parentum auctomtas esto : Venwmdare, 
ocddere licito was the ordinance of the Twelve- 
Tables. This power was gradually reduced by 
the emperors. Trajan deprived a cruel fa.ther of 
his patria potestas. Alexander Severus created 
superintendents to protect children. Diocletian 
forbade their sale, and Constantino made the 
murder of a son punishable as parricide. 

How acquired, 1. By lawful marriage. 2. By 
legitimation. 3. By adoption. 

How ended, 1. By the death of father or 
child. 2. By father or child suffering loss of 
freedom or citizenship (but not by a temporary 
relegatio in insulum), 3. By the child attaining 
civil or religious dignities. 4. By emancipation 
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{see p. 56). 5. By mutual consent of father and 
<;hild. 6. By the father suffering arrogatio. 7. By 
the child's adoption into another family. 8. By a 
daughter's marriage involving conventio in manum 
viri. If the father is taken prisoner, his power is 
suspended during captivity, but revives on return- 
ing by the jus iiostli/minii — the law which re- 
stores retaken property to its owners and returned 
prisoners to their rights. Ducb sunt species post- 
liminii, aut ut ipsi reveiixiraur, aut ut aliquid 
recipiamus. (Heineccius.) 

" The Family, as held together by the Patria 
Potestas, is the nidus out of which the entire law 
of Persons has germinated." (Anc, Law, p. 152). 

The patina potestas seems to have prevailed 
^so among the Galatae (see St. Paul's Epistle to 
the Galatians, iv. 1 — 3). 

The dominica potestas was an institution of the 
jus gentium. 

See Appendix, p. 215 ; and Ancient Law, pp. 
122 — 146, where SirH. Maine compares the social 
<;ondition of the Hebrew Patriarchs. 
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OF MARRIAGE. 

Inst. I. 10. Gai. I. 56—91, 108—115. 

Nwptice sive matrimonium est viri et mulieriar 
conjunctio, individuam vitcc consuetvdinenv 
continens. 

Matrimonium is, 1, justum or legally con* 
tracted; and 2, iion justum. 

Marriage is preceded by a formal betrothal 
{sponsalia). For this preliminary verbal contract 
consent only of the parties and of their patres^ 
familias (if they are under power) is necessary, 
but they must not be under the age of seven.. 
The acquiescence of a daughter in her father'sj 
choice (and vice versd) is understood to be consent^ 
nor can she resist unless the proposed husband 
bears a bad character. The promise, however^ 
cannot be enforced, nor damages obtained for its 
breach. Alii despoiisatcB renunciare conditioni 
et nuhere alii non prohihentui% C. 5. 1. As long 
as the daughter remains under power, her father 
may dissolve the betrothal. In sponsalibus con- 
stituendis parvi refert, per se et coram, an per 
internuncium, vel per epistolaw; an per alium 
hoc factum est : et fere plerumque conditioTies 
interpositis personis expediuntur. See D. 23, 1, 
and also under Verbal Contracts, p. 155. 
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The old forms of marriage by which the wife 

passed in manum viri, aod stood in the position 

-of daughter to her husband, being subjected to his 

patria potestas* were : 1, confarrecUiOj a religious 

ceremony in which the parties, " seated on the 

:same sheep-skin, tasted a salt cake of far, or 

rice ; " 2. coemptio, a fictitious sale, per ces et 

libram, of the wife to the husband ; 3, usus, or 

^cohabitation for a whole year, with intention of 

marriage. For an account of these forms, see 

Gai. I. 110-115. TJlpian says': Farre convenit 

uxor in manum, ceHis verbis^ et teatibus decem 

prcesentibus, et sollenni aacrificio facto, in quo 

panis qiioque farreus adhibetur. {RegvJxB, IX. 1.) 

Coemptio is supposed to have been an accessory 

-ceremony to confarreatio. In Cicero's time it 

fieems to have generally superseded the latter, in 

.consequence, probably, of the growing indifference 

to the old ceremonies, the difficulty and expense 

.attending them, and the increasing freedom of 

divorce. In usus, the usucapion was interrupted 

.and the conventio in manum delayed by the wife 

♦ Livy calls this servitus muUehriSf xxxiv. 7. Manus is 
Analogous to patria potestas, but in potesUUe quidem et mascuU 
el femince esse soUnt, in numum autem femiruB tantum <x>»- 
vmiunt. (Gai. I. 109.) Manus, adoptio, servittu, paPronatus 
mancipii causa^ tuteUi, and curatio were the means by which 
the Komans fictitiously or artificially extended the natural 
relations of the family. 
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absenting herself from her husband for three 
nights in the year. Gains says that this form 
was abolished in his time, partly by legislation 
and partly by disuse. A woman married without 
any of these ceremonies was called rruitrona instead 
of materfaniilias. 

At this stage of Roman law all the wife's pro- 
perty passed absolutely to the husband, and if 
she survived him she was subject to the guardian 
whom he might appoint by will. Quidquid ad- 
quirebat uxor, marito adquirebat, omnia eni/m 
quce ejus erant viri fiehant dotis nomine. Hus- 
bands had the power of life and death over wives 
in manu, as well as that of sale. 

As conventio in manum gradually disappeared,* 
the mere consent of the parties formed the legal 
contract, with or without writing. Nuptias, non 
concubititSj aed consensus fadt 

Conditions of lawful marriage. 1. The male 
must be fourteen years of age fpuberty), and 
the female twelve (nubilis, of marriageable age). 
2. Consent of the parties, and if under power of 

* ''At the most splendid period of Koman greatness, the 
fashion of wedlock amounted to little more than a temporary 
deposit of the woman by her family. The rights of the family 
remained unimpaired, and the lady continued in the tutelage of 
guardians whom her parents had appointed, and whose privi- 
leges of control overrode, in many material respects, the inferior 
authority of her husband." — Ancient Law, p. 156. 
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their patres-famUias, 3. Connuhium, or legal 
capacity to contract Quiritary marriage. Connu- 
hium hCibent dvea JRomani cum dvihus Romanw; 
cum Latinis auteTn etperegrinis ita, si concesdwm 
est, (Ulpian, Megidce, V. 2.) 4. The parties must 
be previously unmarried, and not within pro- 
hibited degrees of relationship. See below. 

Impediments tojustum matrimonixcm. 1. Di- 
rect relationship between ascendants* and de- 
scendants in any degree, by blood or adoption, 
2. Collateral relationship, when either person is in 
the first degree from the common ancestor. The 
degree of collateral relationship of any two persons 
is calculated by adding together the sum of their 
respective steps of descent from their common 
ancestor.-f JE.g.y first cousins are in the fourth 
degree, and may legally marry. J 3. AflSnity, or 
relationship between each married person and the 
ascendants or descendants of the other. Kg,, 
a man may not marry his step-mother or step- 
daughter, his mother-in-law or daughter-in-law r 
but he may marry the daughter of his step-mother 
by a previous marriage. The Christian emperors 
forbade marriage between son-in-law and daughter- 

* IH majores sunt sitl : pater, avus, proavuSf dbavus. Plaut- 
dfUes Glor, 

t Tu sanguinis ultimus auctor. ViRO. ^n. 7. 

^ But this was not allowed till the time of Arcadios and 
Honorius (A.D. 405. C. 5. 4. 19). 
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in-law. There can be no degrees in afl&nity, 
4. Natural defects of mind or body. 5. Marriage 
is prohibited between the governor of a province 
und a native; 6, between guardian, and ward; 
7, between senators and liberti; * 8, between Jews 
And Christians; 9, between tutor, or curator, or 
their son or grandson, and a pupil under twenty- 
six ; 10. In 415 A.D. Theodosius II., confirming a 
previous edict of Constantius 11. in 355, declared 
marriage with a deceased wife's sister to be inces- 
tuous and the issue illegitimate, -f* 

ChUdren bom in lawful matrimony follow the 
condition of the father, and their rights date from 
the time of conception. Otherwise they follow the 
condition of the mother, and their rights date from 
the time of birth. 

Hotv dissolved. Dirimittvr matrimonium 
divortiOyt morte, captivitate, vel alia contiiigente 



* This restrictioii was removed by Justinian. X. 117. 6. 

+ The prohibitions in English Law substantially follow the 
Homan. 

X After the first six centuries £rom the foundation of the 
45ity, divorces became frequent at Home. Wives were discarded 
not only for immorality, old age, and sterility, but for such 
slight reasons as going out of doors without a head-dress, secretly 
conversing with a common freedwoman, or attending the public 
games without their husbands' knowledge. Plutarch says that 
Cicero divorced Terentia in order to pay off a debt with a new 
dowry ; and Publilia, because she showed signs of joy at the 
death of his daughter Tullia. Wives also left their husb&u^ 
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aewitute uti%U8 eorum, (D. 24. 2. 1.) Marriage-' 
effected by confarreatio or coemptio was dissolved 
by diffai^i^ecttio and remancipatio. 

The libellus repudii is a written message, an- 
nouncing the divorce, sent by the hand of a freed- 
man in the presence of seven Roman citizens of 
full age. Theodosius II. and Valentinian made 
this an essential condition of divorce (C. 5. 17. 8 pr.).. 
Nvllum divortium ratum est nisi septein civihus 
MoTiianid puberibvs adhibitis, prceter libertuvn 
ejus qui divortium fackt. (D. 24. 2. 9.) Inter 
divortiiim et repudium hoc interest, quod rejm- 
diari etiam futurum matrimonimn potest: own 
recte autem sponsa divortisse dicitur : quod divor- 
tium ex eo dictum est, quod in diversas paries 
eunt, qui discedicnt. (Paul, D. 50. 16. 191.) In 
repudiis autem, id est^ renundatioTie, comprobata 

on equally trivial pretexts, and permanent separation might be 
made by common consent. 

Sic crescit numerus ; sic fiant octo inariti 
Quinque per autwnnos; titnlo res digna sepidchri, 

JuvEN. Sat. 6. 229. 
AtU minus f aut certc non plus, tHcesima lux est, 
Et nubit decimo jam Thclesina viro. 

Martial, Epi. 6. 7. 
See Heineccii Antiq. Roman, p. 130. 

Nunquid jam uUa repudio eruhescit, postqitam iUustres qucedam 
et nobiles feniince, non consilium numero, scd iharitorum anno» 
suos coinputant. 

Seneca. 
Such women were called nuptiarum multarum mulierts. 
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Stmt hceo verba : tuas res tibi habeto * (Gai^ 
D . 24. 2. 2. ) A liberta who has married a patronua 
cannot divorce herself from him without his con- 
sent, unless she has been manumitted ex cauaa 
fideicommiasi, (D. 24 2. 10.) 

In 886 A.D. Leo the Philosopher first declared 
ecclesiastical benediction to be necessary to mar- 
riage (in the Eastern Empire). , 
. 2. MatrimoniuTn non justuTn, In the time 
of Augustus concubinage was common and wash 
authorized by law, provided that the persons co- 
habiting wei;e unmarried. But no patronus could 
have more than one concubina (sometimes called 
arnica) at the same time. Any offspring of the 
concubinage could claim the father's support 
(though they were not in his power), and they had 
full rights of succession to the mother. After the 
reign of Constantino the custom was less frequent^ 
but the laws supporting it were first repealed by 
Leo the Philosopher in 887. Quia concubinatvs 
per leges nomen assumpsit, extra legis pcenam 
est D. 25. 7. See C. 5. 26. and 27. Be Natura^ 
libus Liberis. 

Legitimation, Children born extra matH-^ 
monium {spuriiff Gai. I. 64) may be made legiti- 

* Veteremy Proculeiaf mariium, 
Deaerit, atque jubes res tibi hctbere auas. Martial 10. 41 « 
•f Cui pater eat popaluSf pater est sibi nuUus et omnes ; 
Cut paAcr est populus, non habet iUe patreni. — OviDr 

1^*1 
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mate, 1, by the subsequent marriage of their 
parents, if they had the connvMum at the time of 
-conception, and the children ratify the legitima- 
tion. This form was introduced by Constantine 
the Great. The validity of the mairiage must be 
attested by an instrumentum dotale (containing 
the agreement as to the dos). 2. Per oblationera 
Gierke, by becoming, or maxrying, a decurio* (in- 
troduced by Theodosius II. and Valentinian}. 
3. By imperial rescript (74th Novel). It was not 
granted if there were any legitimate children of 
the same parents, nor unless marriage had become 
impossible 4. By will (Novels). 

See under Donatio and Dos, p. 88, and Ap- 
pendix, p. 217 ; also Ancient Law, p. 154. 

* The senates of the independent towns [municipta) were 
cftUed curia, and the senators (Ucurwnes, In the time of Trajan 
the office was undertaken with great reluctance, and its duties 
were sometimes inflicted as a punishment. In 442 Theodosius 
and Valentinian held out the ^ft of legitimation as an induce- 
ment to accept the labour and expense of the position. But 
the legitimation carried with it legal relationship to the father 
only, and not to the rest of the family. See C. 5. 27. 3 and 9 ; 
a'so the Novels, 89. 2—7. 
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OF ADOPTION AND ABROGATION. 

Inst. L 11. Gai. I. 98—107 ; II. 136—138 ; 

III. 83, 84. 

Adoption consists in transferring one father » 
children into the power of another. It is one of 
the fictions used by the Romans to create an arti-^ 
ficiai extension of the family. 1. By authority 
of a magistrate. 2. Before the people. 3. By 
imperial rescript. 

Gains says, Adoptio duobus modis fit, aut 
populi auctoritate, avi imperio magistvdtus, vehd 
Prastoris. (I. 98.) 

Arrogatio* is the adoption of persons who are 
8ui juris. Populi auctoritate adoptavfiua eos qui 
8ui juris sunt : quos species adoptionis dicitur 
adrogatiOf quia et is qui adoptat rogatur, id est 
interrogatur an velit eum quern adoptaturus sit 
jtistum sibi filium esse ; et is qui adoptatur 
rogatur anidfieH patiatur ; et populus rogatur 
an id fi>eri juheatjf Three conditions : 1, the arro- 

* Arroffationea (says Aulus Gellius) non temere nee ineseplorat 
com/mittuntwr : nam comUva, arbitris ctiam pontijicibus, prabentur 
qucB curiata appeUantur. 

f Imperio moffistratus adoptamut eos qui in potestate pareu' 
tium sunt. . . . lUa adoptio quce per populumfit nusgyukm nisi 
Homce fit: at hoc etiam in prownciis apud Prcesides earum fieri 
MoLet. Per popuLum feminos non adoptaiitxr («& A.\\\;n& Qcc^^i^^ 
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gator must give security to a public oflScer that if 
the arrogated son dies before puberty, he will 
restore his property to his heirs ; 2, if he is eman- 
<jipated without just cause or disinherited before 
puberty, the arrogatm' must not only restore the 
«on's property but add a fourth of his own (quaria 
D, Pii, or quarta Antonina)\ 3, the son on 
iittaining puberty, can rescind the arrogation, if 
prejudicial. 

Adoptio is, 1, plena, when the adoptor is an 
ascendant of the child adopted and acquires 2:>afria 
potestaa over him ; 2, minus plena, when being 
adopted by a collateral or an extraneua (i,e,, one 
outside the family) he remains in the family of 
his natural father, but has a right of succession 
to his adoptive father, if he dies intestate. Thus 
(under Justinian) the natural father loses none 
of his rights or liabilities in respect of the child 
^ven in adoption Tninus pU'fia. But by the old 
law, the adoptor always acquired patria potestas 
over the adopted child. 

flays : quoniam cumfeminis nulla comitionan communio est) : apud 
PrcBtorem vero vel in provtnciis apvd Proconsvlem Legatumxc 
^tiant femina sclent adoptart. Item impiiberem apud populum 
adoptari aUquando prohibitum esty aliquando (if there were justa 
'Causa, and on certain conditions) permdssum est, Apud Pratorem 
verOf ciyutcunque astatis adoptare possumiis. (Gai. I. 99 — 102). 

From the time of Diodetian, arrogation was effected by im- 
j>erial rescript, instead ot per populum. 
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Adoptio naturam imitatiir* An adopted son 
much resembles a son born in marriage."f* The 
^optor must be eighteen years older than the 
adopted. (This was a doubtful point in the time 
of Gaius.) He cannot adopt ad dieni. He must 
be a Roman citizen. Women can only adopt by 
the indulgence of the emperor (since the time of 
Diocletian) when they have lost their own chil- 
dren. Gaius says, femince nvllo modo adoptare 
jposmmt, quia iie quidem naturales liberos in 
poteatate hahent (I. 104). But spadoiies may 
adopt. A person may adopt another as a grand- 
son though he has no son ; if he has a son, he 
must have the son's consent. A person arrogated 
having children, submits them to the power of the 
arrogator. A freedman can be adopted by no one 
but his patron, and only when he has no descen- 
<lants. Slaves become free by adoption, but do 
not thereby acquire the rights of a son. 

* NuUa viro soboles ; imitcUar adoptio proleni 

Quam leffisse juvatf qwxm, genuisse vdit, 

AusoNius 

Hunc adoptavi mthi, 

Eduxi eparwlo; hahui, amavipro meo. 
In eo Die oblector : solum id carum est mihi, 

Terence, Ad» 1. 1. 

• Natura tu iUi pater es, consUto ego, 

Id.1. 2. 

t ** The fiction of adoption so closely fiimulates the reality of 
kinship, that neither law nor opinion makes the slightest differ- 
ence between a real and an adoptive connexion." {AwAe:ni Laiff, 
p. 133.) 
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A person adopted, on entering the family of 
his adopter, takes the adopter's name, at the 
same time adding his own in the form of an 
adjective, e,g., Octavius adopted by Caesar is called 
Ccemr Octavianus. 

See Ancient Law, p. 130. 



OF EMANCIPATIO. 

Inst. I. 12. Gai. I 116—122, 132—141. 

By the old law emancipation from the patrior 
potestas was effected by three fictitious sales jper 
ces et libram — ^with the copper and scales— fol- 
lowed by manumission. For an account of sale 
by niancipatio, see Gai. 1. 119 — 122, and Ancient 
Law, p. 204. Three sales were required only in 
the case of a son. All other descendants might 
be emancipated by one sale. After the final sale 
the friendly purchaser might either manumit the 
child himself, or re-sell him to his father for that 
purpose. In the former case he was called nxanu- 
nfiimor extraneus, and had the right of a patron, 
but a contract was made between him and the 
father (contrada fiducia), binding him to re-sell 
or to reserve the father's rights, failing which con- 
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tract the praetor would give the boiioi'um possession 
unde decevi per^sonce (p. 144). In 503 A.D., Anas- 
tasius allowed emancipation to be effected by 
imperial rescript, requiring only the consent of 
the children, and not their presence as before. 
Justinian substitutes a solemn declaration before 
a magistmte. 

A son or daughter emancipated from the power 
of their father, or a wife from the Tuaniis of her 
husband (but not yet manumitted), were said ta 
be in 7)iancipio : and as mamcs resembled patina 
potestas (Qai. I. 109), so mancipium was very 
analogous to slaver}^ But a person in rmincipio 
could never become the subject of property, like 
a slave, nor did the laws restricting the enfran- 
chisement of slavery apply in his case. He is, 
however, said to be loco servi, though a woman 
who makes a coemiptio (another form of fictitious 
sale) is not reduced in servUem conditionem. li 
qui in catbsa mancipii sunt, quia servorum loca 
habentur, vindicta, censu, testamento manumissi 
sui juris jiunt (Gai. I. 138). Ac ne din quidem 
in 60 jure detinentur homines, sed pleinimqiie 
hoc Jit dicis causa uno raotnento ; nisi scilicet ex 
noxali causd (p. 197) manciparentiir, (I. 141.) 

A parent has the same rights over the goods of 
those whom he emancipates, as a patronus over 
those of his libertus (see p. 140). So if they are 
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under puberty, he becomes their tutor. The 
benefit of emancipation may be lost by the child's 
ingratitude. A parent may emancipate a son 
and retain a grandson by that son, and vice versd. 
Cfliildren, whether natural or adoptive, have hardly 
any means of enforcing emancipation, unless cruelly 
treated by their parent. A child cannot be eman- 
cipated against his will. 



OF CAPITIS DEMINUTIO. 

Inst I. 16. Gai. I. 158—163 ; III. 27, 51, 153. 

Capitis deminittio, or prioi^is status perinu- 
tatio (Gaius), is, 1, maxhiia; 2, minor; and 3, 
minima, 

1. Maxima involves loss of stains (i) lihertatis, 
(ii) cimtatis, (iii) familice, as servitudo. 

2. Minor, of (ii) and (iii), as deportatio, 

3. Minima, of (iii), only, as eniancipatio, adoptio, 
A person capite minutus is discharged from all 

civil debts previously incurred, but not from-those 
arising from delicts. Nemo delictis exuitur, 
quamvis capite minutus sit (D. 4. 5. 2. 3.) The 
praetor, however, gives relief to the creditor, and 
the debtor is always naturaliter obligatus (p. 169). 
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Change of dignity does not alter statiisJ'^ 
Agnatio (p. 61) is generallyf* (Gains makes no 
exception) destroyed by every capitis demintdio. 
Cogiiatio is lost only by maxima and mhwr (Jus- 
tinian) ; Gaius says it is never destroyed, quia 
civilis ratio civilia quidemjura corrumpere potest, 
naturalia vero non potest. ■ (Gal 1. 158.) Servile 
caput nullum jiis habet, ideo nee minui potest 
(Paul, D. 4. 5. 3.) 

By the old law every aipitis deminutio destroyed 
the rights of use and usufruct (Paul, Sent, III. 6), 
the general result being that prior persona evaneS" 
cit By Justinian's law only vrmxiimi and mhwr 

* Status may be taken to mean the powers, duties, and 
privileges — the personal conditions — anciently residing in the 
Koman family. (Ancient Law, p. 170.) Status and caput are 
not synonymous terms, for a condition or status is repeatedly 
ascribed to a slave, and yet it is affirmed that he has ** nullum 
caput** Austin, therefore, thinks that caput signifies certain 
conditions which are capital or principal (such as Liberty and 
Citizenship), and which cannot be acquired or lost without a 
conspicuous change in the legal position of the party. (See 
Austin, Lectures 12 and 42.) Niebuhr and Savigny think that 
the word captU was originally used for the entry of a citizen's 
name on the register of the census. This would be expunged 
on a loss of civitaa or lihertas, and altered on a phange oifamtUa, 

H* By a constitution of Anastasius of 498 a.d. it is declared : 
Frairem, emancipatum etiam ad Ugitimam fraJtrum et sororum, 
necnon liberorum fratrum tutdamy quasi minime patris potestate 
per jus ernandpationis relaxatus, si non aliajuri cognita excusatione 
munitus sit voeari; nee sub prcetextu capitis deniinutionis alienum 
ah hujuamodi oners semetipsum esse contendere sancimus, (0. 5, 
30. 4. See also Ldst III. 5.) , 
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extinguish personal servitudes. (Inst. II. 4. 3 and 
C. 3. 33. 16.) 

A will also is made invalid by the capitis 
deminiitio of the testator. 



OF TUTORS AND CURATORS. 

Inst. I. 13—15, 17—26. Gai. I. 143—157, 

164—200. 

Tutda is an authority given by the civil law 
over a person aui juris under puberty, to protect 
his tender age. Sed impuberes quidem in tutela 
esse omnium civitatium jure contingit ; quia id 
naturali rationi conveniens est, ut is qui perfedoi 
cetatis non sit alterius tutela regatur. Nee fere 
ulla civitas est, in qua non licet parentibus liberis 
suis impubeHbus testamento tutorem dare : 
quamvis, ut supra diximus, soli cives Romani 
videantur tantuni liberos in potestate habere. 
Gai. I. 189. It is, 1, testamentaria ; 2, legitima ; 
S,Jiduciaria ; 4, dativa; and 5, midiebris. 

1. FundamentUm testamentarice tutelar ei^at 
2)atria potestas, Tutela supplies the place of 
patria potestas. Tutor auctor Jit* A parent 

* The imperfection of the individual in the eaily part of his 
existence was supplied in the Roman system by patria potestas 
and failing that, by tutela. 
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may appoint a tutor by will for descendants in his 
power, provided that at his death they become sui 
Juris, and are under puberty. Also for posthu- 
mous children. 

Who may be testamentary tutors? Anyone 
with whom the testator has testamenti f actio (vide 
p. 99), and who can discharge public offices ; but 
not uncertain persons, nor women (without 
special grant), nor slaves, unless enfranchised at 
the same time, nor furiosi. The tutor must have 
completed twenty-five years and be of sound 
mind, and he may be appointed to or from a par- 
ticular time, or on a condition, but not for a special 
purpose. A person under patHa potestas may be 
appointed tutor. Dari potest tuuyi% nan solum 
paterfamilias, sed etiam filiusfamilias. 

2. Legitima tutela. In default of appointment 
by will, the nearest agnatus or nearest degree of 
agnates* become tutors- at-law. Pletmrnque ubi 

* The of/naii are relations by unbroken descent through maJet, 
Sunt autem agnaU per virilis sexus penonas cogncUione junctij 
quasi a patre agnaii (GaL I. 156). They are the members of 
the same civil family as h^d together by the patria potestoi of 
the paterfamilias, or who would have been imder his power if 
bom in his life-time. Adoption, as well as marriage, creates 
agnates, because it places the adopted imder the % atria potestas 
of the head of the family. " Cognatic relationship is simply the 
conception of kinship familiar to modem ideas ; it is the relation- 
ship arisiDg through common descent from the same pair of 
married persons, whether the descent be traced through males or 
females. Agnatic relationship is something very different : it 
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auccesaionis eat emoluTnentum, ibi et tutelcn (ynus 
eaae debet* (Inst. I. 17.) By the Novels of 
Justinian (118) the tutela legitima devolves on 
the nearest male blood relation, the distinction 
between agnati and cognati being abolished {vide 
p. 146). By the law of the Twelve Tables, women 
also had agnates for tutors, but this tutela was 
abolished by the Lex Claudia, While it lasted, 
agnates who were legitimi tutoi^ea might transfer 
such tutelage to others by in jure ceasio (tutor 
cessiciua), 

excludes a number pf persons whom we in our day should cer< 
tainlj consider of kin to ourselves, and it includes many more 
whom we should never reckon among our kindred.'' *^ In the 
first place, they (the Agnates) are all the Cognates who trace 
their connection exclusively through males. . A table of Cognates 
is, of course, formed by taking each lineal ancesjior in turn, and 
including aU his descendants of both sexes in the tabular view ; 
if then, in tracing the various branches of such a genealogical 
ti^le or tree, we stop whenever we come to the name of a female, 
and pursue that particular branch or ramification no further, all 
who remain after the descendants of women have been excluded 
are Agnates, and their connection together is ^Agnatic Relation- 
ship." "The foundation of Agnation is not the marriage of 
Father and Mother, but the authority of the Father." ** The 
Frsstors early laid hold on Cognation as the ruxtural form of 
kinship, and spared no pains in purifying their system from 
the older conception." See Ancient Law, pp. 146 — 152. Cog- 
nationem facit etiam adoptio : etenim quibuM fiet (ignatus hie 
qui adoptatus ea', iisdem etiam cognatus fiet, (Ulpian, D. 35. 
8. 1. 4.) 

* In English law the guardianship devolves on the next of 
kin who wiU not succeed. 
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If a parent emancipates a descendant under 
puberty, he becomes his tutor-at-law. 

The legitima tutela of freedmen belongs to the- 
patron, or his children (if over twenty-five yeais 
of age). 

3. Tutela Jiduciaria. Under the old law (see 
p. 56) the person emancipated wa^ enfranchised 
either by the father himself or by the fictitious 
purchaser, who was then called manumissor ex- 
traneus. In the latter case the manumissor ex- 
traneus acquired the rights of a patron, and 
became tutor fiduciarius to the emancipated child 
(if under puberty). So a coemptionato7% in the 
case of coemptio (Gai. I. 166, 167, 172, 175, 11)5). 
Under Justinian tutela Jiduciaria occurs in the 
case of descendants under puberty who have been 
emancipated by an ascendant who is dead. E.g.r 
a father becomes fiduciary tutor to a son eman- 
cipated by the grandfather, a brother to an 
emancipated brother, or a paternal uncle to an 
emancipated nephew. 

4. Tutela dativa. Tutors are appointed by 
magistrates, 1 , when there is no tutor testamen- 
tarius or legitimus ; 2, when a testamentary tutor 
has been appointed for a particular time or 
purpose which has elapsed or is accomplished; 
3, when he is excused, removed, or taken captive. 

How appointed t Under the Lex Atilia, at 
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Rome, by the pn^cetor urbanus and a msgority of 
the tribunes ; afterwards, also, by the city praefect, 
^r the defensores (if the pupil's property did not 
exceed 500 solidi) : * under the Lex Julia et Titian 
in the provinces, by the prceddes. 

Gains says that women may apply for a tutor 
in the place of one who is absent, and on his 
iippointment,|>rw?r desinit Not so a freed woman. 
(I. 173, 174.) 

5. Tutela mulieh^ (Grains). By the old law 
women 8ui juris were obliged to have tutors not 
only till the age of puberty but for life, as the 
ancients thought, because of the weakness of 
their intellect, propter animi levitatem; for*' a 
sex created to please and obey was never supposed 
to have attained the age of reason and experience " 
(Gibbon). Gains says : " But there seems to be 
no appreciable reason to account for the tutelage 
of women of full age. The one commonly assigned 
—that being so often imposed upon through their 
weakness of mind, it was only right that they 
fihould be subjected to the authority of tutors — is 
more specious than true. For women of full age 
manage their own affairs for themselves, and in 
some transactions the tutor supplies his authority 
merely as a matter of form ; in many cases the 

* The solidvH, fonnerly called aureus, was nearly equivalent 
to the English guinea. 
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magistrate even compels him to do so against his 
will. For this reason a woman cannot bring an 
action against her tutor on account of his tutelage. 
But in the case of pupils of either sex, the tutors 
who administer their affairs may have to give an 
account in a court of law, when their wards have 
grown up to puberty." ''There is no instance 
of such female tutelage existing among foreign 
nations, but there is often something analogous to 
it, as, for instance, in Bithynia, where, if a woman 
makes a contract, her husband or grown-up son 
must, by law, give his authority." (I. 190 — 193.) 
Ulpian accounts for it projdei" sex us ivfirmitatem 
et propter fovensium rerum ignorantiam (Beg. 
Juris, XI. 1). Cicero supports the institution, 
and complains that quum multa prceclare legihus 
essent constituta, ea jureconsultorura ingeniis 
corrupta ac depravata sunt Mulieres omnes 
propter infi'i^mitatem consilii majores in tvtoi^um 
potestate esse voluerunt : hi invenerunt genera 
tutorum, quce potestate mulie^^iim continerentur 
(Pro Murcena, c. 12). A wife in manv, might 
have a limited or unlimited {plena or angusta) 
choice of a tutor given her by her husband's will 
— tutor optivus. By the Lex Papia Poppcea free- 
bom women were released from tutelage by the 
right of three children ; freedwomen by that of 
four, if they were in the legitima tutela of their 
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patron or his children. . But this tutela muliebris 
gradually disappeared, and is not noticed by 
Justinian.* 

The duties of a tutor are, (1) negotia gerere,, 
to administer the property of his ward, and 
(2) auctoritatem interponere. But mxdierurrir 
tutores auctoritatem dumtaooat interpbnunt 
(Ulpian). 

The auctoritas of tutoi's. Up to seven a pupil 
(infans) has no intellectus, and the tutor acts 
alone. From seven to puberty, the pupil, having: 



* The Perpetual Guardianship of women is "obviousljr 
neither more nor less than an artificial prolongation of the 
Patria Potestas." "The discovery of the manuscript of Gaiu» 
discloses this tutelage to us at a most interesting epoch, just 
when it had fallen into complete discredit, and was verging on 
extinction. The great jurisconsult himself scouts the popular 
apology offered for it in the mental inferiority of the female seXr 
and a considerable part of his volume is taken up with descrip- 
lions of the numerous expedients, some of them displaying^ 
extraordinary ingenuity, which the Roman lawyers had devised 
for enabling women to defeat the ancient rules. Led by the 
theory of Natural Law, the jurisconsults had evidently assimied 
the equality of the sexes as a principle of their code of equity.- 
The restrictions which they attached were, it is to be observed,, 
lestrictions on the diBposition of property, for which the assent- 
of the woman's guardians was still formally required. Control 
of her person was apparently quite obsolete. 

" Ancient law subordinates the woman to her blood relations^ 
while a prime phenomenon of modem jurisprudence has been 
her subordination to her husband." (For the history of the 
<duiiige, Bee Ancient Law, p. 154.) 
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intellectus but not judicium, may make his con- 
dition better, but not worse, without the authority 
and presence of the tutor. The tutor's auctoritas, 
therefore, supplies (auget) the pupil's want of 
capacity to complete the solemnities of a legal 
transaction. Without this, a pupil cannot enter 
on or repudiate an inheritance, apply for boiio'i^m 
possessio, or take an inhentajiCG ex JideicommisaOy 
nor can the authority be given after the conclu- 
sion of a transaction, nor by letter, nor in a matter 
in which the tutor is personally interested. In 
his causis ex quibua ohligationes mutuce nas- 
cuntur, ut in emptionihus, venditionibus, loca- 
tionibudy conductionibus, maTidatis, depositis, 
si tutoris aioctoritas non interveniat, ipsi qui- 
dem qui cum his contrahunt, obligantur ; at 
invicem pupilli niwn obligantur. (Inst. L 
21, pr.) 

Tutors may be compelled to account for their 
pupil s property by the actio tutelar directa, and 
they have in turn the actio tutelco contravia 
against their pupils. If a suit is instituted 
between tutor and pupil, a curator is appointed 
ad litem. 

Termination of tutela, Tutela is ended, 1, on 
the part of the pupil (i) by arriving at puberty, 
(ii) by death, (iii) by capitis deminutio. onaxima, 

p 2 
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minor and minima : 2, on the part of the tutor 
(i) by death, (ii) by capitis deminutio maxima or 
minor, but only minima in the case of legitima 
tiitela, (iii) by excuse or removal, (iv) by expira- 
tion of term or fiilfilment of object. 

Cnrators. Pupils who are sui juris may, on 
arriving at puberty, receive curators, whose oflBce 
begins at the age when the tutor's ceases. These 
curators are stppointed by the same magistrates as 
tutors, but their duties are confined to the pro- 
perty of their wards. Tutor datur pei^sonx, 
curator rei vel causae, A curator cannot be ap- 
pointed by will, but may be named by a testator, 
and confirmed by a magistrate. A curator holds 
office till the adolescent has completed his twenty- 
fifth year {perfecta aias), unless he obtains a 
venia cetatis, or dispensation from the emperor. 
No one need have a curator against his will, except 
prodigals, madmen, persons of unsound mind, 
deaf, dumb, or incurably diseased (even after 
twenty-five), and pupils whose tutors are unfit 
or ill. 

Tutores and curatores legiiimi, or appointed by 
inferior magistrates (sme inquisitione), must find 
sureties to guarantee their good faith. Not so 
testamentary tutors. 

Excuses for exemption of tutors and curators. 
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1. Propter offidum, as militaxy service, public 
office, or a liberal profession. 2. Propter existima- 
tionis periculum, as by allegiDg a law-suit with 
pupil, by having deadly enmity against his father, 
by hiisband being appointed curator to wife, or by 
being debtor or creditor of pupil. 3. Propter 
impotentiam, as by having three such offices in 
different families, by great poverty, by illness, by 
inability to read, by being above seventy or under 
twenty-five. Also 4, by having three children (not 
adopted) in Rome, four in Italy, and five in the 
provinces, who are alive, or have fallen in battle, 
for then " glory renders them immortal." Grand- 
children by a son are reckoned as children. A 
tutor is not obliged to become the curator of the 
same person agaiixst his will. 

If one of several acts alone, he is called " oiiera- 
mus;' but he must give security to the rest 
Qioiiorarii), who are still responsible. 

Hoiv removed. At Rome, by the praetor; in 
the provinces, by the prcesides, or legates of the 
pro-consul. An accusation is open to all but im- 
piiheres, the office being suspended during the 
proceedings. A tutor who does not maintain his 
pupil may be removed. A suspected person re- 
moved for fraud is rendered infamous, but not for 
neglect. A tutor or cuBator is only bound to 
apply the same care in the duties of his office 



70 



TUTORS AND CURATORS. 



which he would use in the management of his own 
afTairs. 

See Ancient Law, pp. 160 — 162. 




Jus trium liberorum. 

See pp. 65, 69, 136. 

lyUerea dvlces pendent circa oactda nati; 
Casta piuiicitiam servat domue, 

VlBOHi. 
NuUua tibi parvtUtis aula 
Zuserit JEneas, necfMa dulcior Ulo, 

JUVEKAL. 



DIVISION OF THINGS. ' 71 



BOOK II.— OF THINGS. 
Inst. II, 1. 2. Gai. II. 1—25, 66—79. 

lies, in the language of Roman lawyers are 
(1), Things, Persons, Acts (or Forbearances), as 
subjects or objects of rights and obligations; and.. 
(2), Rights and Obligations themselves. (Austin.) 
They are, I. In nostra patrinfionio, belonging to 
individuals ; 11. Extra nostrv/m patvimonmrn : 
1, communes ; 2, publicce ; 2, universitatis ; and 
4, nvllius. Gains adds a summa divisio of 
things (a) divini juris and (b) Itumani, 

1. Res communes are things which are common 
to all the world, as air, running water, the sea and 
its shores.* 

2. Res puhlicce are things which belong to all 
the inhabitants of a particular country. 

* Nee solemproprium natura, nee aira fecit, 
Neo tenues undas, Usus conimunis ctqttarum est. 

Ovid, Met. C. 8. 
The Latin poets often trace the origin of property to commu- 
nity of goods. 

NU cuiquam specidlefuit ; .eommunia cuncta, 
Nee signare quidem aut partiri limite campos 
Fas erat ; in 'inediwm, queer ehant 
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3. Res univevsitatis are the property of corpo* 
raticms, as theatres and race-courses. 

4. Res nuLlius are things consecrated {sacrce), 
inviolable (sanctcB)^ as the walls and gates of a 
city, or o^eligiosce, as burial grounds ; also things un- 
appropriated, as unoccupied land, or wild animals. 

Res are also III. Co'i'porales, or tangible 
(1, Movable; and 2, Immovable), and Inc(y\'- 
porales, or intangible (a division of the Stoics, and 
mainly used by Justinian) ; IV. Mancipi, requir- 
ing solemn forms of conveyance, as estates and 
houses in Italy, rural servitudes, slaves, and 
domestic animals, and Nee mancipi, being 
capable of alienation by simple transfer. The last 
distinction is abolished by Justinian. 

Ownership {dominium^ consists in, 1, the jus 
utendi (using all the services the thing possessed 

* " In the Institutes of Gains and Justinian, the right of pro- 
perty or dominion is not defined at all. Things are described ; 
the modes of acquiring property in them are described ; servi- 
tudes are described ; but of the right of property or dominion 
no direct description is given. The nature of the right (in 
respect of the power of user) is left to be inferred from the 
treatise generally." 

"The right of property (or dominium)^ pre-eminently so- 
called, is a right of unlimited duration ; that is to say, there is 
no person having any interest in the subject subsequent to his 
own, from whom the owner may not divert it by a total or 
partial alienation. Let the contingent successors be who they 
may, they have no such right in the subject as the owner may 
not defeat, and as sets a restriction on his power of using the 
subject." (Austin, Lect 48.) 
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can render) ; 2, jfws fi^endi (taking its fruits and 
products) ; 3, ahutendi (alienating or destroying 
it) ; 4, vindicandi (recovering it from the bands' 
of another). It is I. QuhntaHum, and II. boni^ 
tarivmi* 

Posseasionis (1), natural ; and (2), civil. 1. Na* 
tural possession is the physical detention of an 
object without the right or animus of an owner^ 
2. Civil possession is the detention, sometimes not 
physical, of a thing acquired ex justa caiisa (i.e., 
nee vi, nee clam, nee jprecaHo), and with the in- 
tention to hold the thing detained as one's own.^ 
Aliud est possidere, longi aliud in possessione 
esse, (XJIpian.) Possession may be ripened into 
dominiv/m by usucapio (p. 85), on the conditions 
of justa causa and bona fides. Differentia inter 
dominium et possessionem, hccc est, quod domi- 
nium nihilominus ejus manet qui dominus esse 
non wit, possessio autem recedit ut quisque con^ 
stituit nolle possidere. (D. 41. 2. 27.) 

Dominium is acquired by individuals, I. Jure 
gentvum : by 1, ocawpatio ; 2, accessio ; and 3^ 
traditio : and 11. Jure civili: by 1, rfiancipatio ; 
2, in jure cessio ; 3, traditio ; 4, usucapio and 
prcescHptio ; 5, adjudicatio ; and 6, lex. 

I. Jure gentium, by the Law of Nations. 1. Oc^ 
cupatio is the appropriation of a thing which. 

* Gai. II. 40. This distinction is abolished in the Novels. 
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lias no owner. Res nuUkcs cedit occupantL 
Such are wild beasts, birds and fish, even when 
oaught on another man's land. But if only 
wounded, no property is acquired in them. Bees 
must be hived before they can be acquired. 
Peacocks, pigeons, and deer are naturally wild, 
l>ut belong to their owner as long as they stray 
nninio reveiiiendi (i.e,, retain the habit of return- 
ing). Fowls and geese are tame creatures, and 
remain the property of their owner, though they 
stray from home. Captives and spoil taken in 
war belong to the captor till they escape. Pearls, 
gems, and precious stones, found on the sea-shore, 
belong to the finder.* So if found on his own 
property ; but if found by one person on another's 
land, it is divided between them. 

2. Accessio is a mode of acquiring property 
l>y the increase or development of a thing in 
one's possession. It is (i) natural, and (ii) in- 
dustrial 

(i) Natural accession occurs (a) by the offspring 
of slaves or animals, (b) by the deposit of alluvial 
soil by a river, (c) by land acquired by the force 
of a river, (d) by an island rising in a river, (e) by 
the desertion of its channel by a river. 

* By English law treasure trove belongs to the Crown. But 
if the person who concealed it can be found, it belongs to him 
by either law. 
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An island rising in the sea belongs to the first 
occupant ;• but rising in the middle of a river, it 
belongs equally to the riparian owners; and if 
nearer to one bank than another, to the nearest 
proprietor. An island made by a river cutting oflF 
a piece of land belongs to its former owner. If a 
river changes its channel, the old bed belongs to 
the riparian owners. An inundation effects no 
change of property. 

(ii) Industrial accessions are (a) specification the 
production of a new species from another's mate- 
rials or on another's property ; (b) conimia^io, the 
junction of things separable or inseparable. If the 
new species can be restored to its old materials, 
the owner of the materials is the owner of the 
thing made ; if not, the maker is the owner, but 
he must give satisfaction to the owner of the 
materials. So if a man makes a thing partly of 
his own materials, and partly of another's. If two 
things are mixed together with the consent of the 
owners, as wine or molten, gold, whether they can 
be separated or not, the product is common pro- 
perty ; but if without consent, and separable, the 
property is distinct. A building accedes to the 

* Bj English law it goes to the Crown. So land gained 
suddenly by alluvion or dereliction, but if gradudUy it belongs 
to the owner of the soil. With regard to an island rising in a 
river the Roman and English laws are alike. 
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soil on which it is built, superficies' solo cedit ; 
but if built by bmid fide mistake on another's 
ground, the owner of the materials may claim 
them or their value, together with the cost of the 
work. A plant which has taken root accedes to 
the soil in which it is planted. So writiog 
accedes to the paper on which it is written ; but 
a painting on another man's canvas belongs to 
the. painter. The young of animals, if appro- 
priated, belong to the usufructuary ; but the 
children of slaves become the property of the 
owner of the mother. Fruits belong to the land 
until the usufructuary has gathered them. Trea- 
sure found on a man's own ground, or by chance 
in a consecrated or religious place, belongs to the 
finder. See p. 74. 

3. Traditio, or transfer. Four requisites for 
complete transfer of property : (i) the transferor 
must be the owner, or one duly authorized by 
him; (ii) he must place the transferee in legal 
possession of the thing ; (iii) he must have the 
inteiitio to pass the property in it; (iv) the 
transferee must have the intentio to become the 
owner. Nihil tarn conveniens est naturali cequi- 
tati quam voluntatem do7)iini, volentis rem siuiiii 
in aliuni transferre, ratani haberi, (Gaius, D. 
41. 1. 9. 3.) Property is not acquired by the 
buyer till the price is paid or secured. Ifivn- 
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quam nuda traditio transfeH dominium; sed 
ita, si venditiOf aut aliqwi justa causa prceces- 
serit, propter quam, traditio sequeretur. (Paul, 
D. 41. 1. 31 pr.) The thing transferred must be 
susceptible of private ownership. 

Things abandoned (except in a storm) pass to 
the first occupant by quusi traditio, 

II. Jure civili, by the Quiritarian law of Home. 

1. Mandpatio is the transfer of a res corporalis 
by a fictitious sale with solemn forms, in the 
presence of a tibripens and five Koman citizens.* 

2. In jure cessio is a fictitious suit, in which the 
seller of a res corporalis allows it to be adjudged 
(addici) to the buyer by collusion. Ulpian thus 
describes it, In jure cessio fit per tres pei^sonas, 
in jure cedentis, vindicaTUis, addicentis. In 
jure cedit dominus ; vindicat is cui ceditur ; 
addidt Prcetor. Reg. 19. 9. 3. Traditio, or 
transfer, includes the forms of donatio, or gift, 
siib coronA emptio, or sale of captives, public 

* See Gaius I. 119 — 122. The word nexum was used to 
signify any conveyance of property per ces et lihram^ with copper 
and scales. It afterwards came insensibly to denote also a con- 
tract (Ancient LaWy p. 815.) Festus says : Neooum estf ut ait 
GaUuB JSliuSf quodcumque per cbs et Ubram geritur, idque nccti 
didtur, Nexum <B8 apud antiquos dicebatur pecunia qvuB per 
nexum dbltffcttwr, Heineccius says : Junffitur acepe mancipio 
nexui vel traditio nexu, Mancipium transfert donUnium juris 
Quiritium : Nexu res tantum oUigcUur, e.g., \it aliquis in ea jus 
piffnoris vel simile hdberet. 
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auction (sTib hadd), &c. 4. UsncapiOy vide i^. 
85. 5. AdjvydiccUio is the decision of a judge in 
a suit to divide an inheritance (families erds^ 
cendcB)y or common property {com/muni divi- 
dundo), or to fix the limits of property (finium 
regwrhdoTWin). 6. Lex, Property may be acquired 
by a special direction of the civil law, as in the 
case of a legacy. 

Vide Appendix, p. 219, and Ancient Laiv, 
chap. 8. 
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Inst. II. 3—5. Gai. II. 29—33, 86. 

A servitude is the liability of the property of 
one person to certain rights of another estate or 
person over it. A right of servitude is a right to 
enjoy in a given or definite manner a subject 
owned by another. , 

Servitits is used to mean (1) the liability, and 
(2) the right, to a servitude. 

Servitudes are, I. Praedial, or real (prasdiorum, 
sive rerum) ; and, II. Personal {personarv/m, sive 
hominum), 

I. Praedial servitudes are the liabilities of one 
estate or building (res serviens) to the superior 
rights of another estate or building (res domi^ 
nans), such superior rights residing in the owner 
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or occupier of the prcedium for the time being. 
Prosdvwnh servit prcedio* No one can acquire 
a praedial servitude unless he possesses a p7^<B' 
dium, Nvlli res ana servit A man cannot 
enjoy a servitude on his own property, for this 
would involve consolidation or merger. Servitus 
servitutia esse non potest. There cannot be a 
servitude of a servitude. Thus a legacy of an 
usufruct in a right of way would be ineffectual. 
For the right of servitude being a fraction or 
modification of the right of property can only 
exisit over a res cat^poralis. Servitudes, con- 
sidered as liabilities, are of a passive, not an 
active nature. Sei^tutUTn non ea natura est ut 
aliquid fadat quis, ... sed ut aliquid patiaiur 
vel non faciat (D. 8. 1. 15.) But rights of 
servitude may consist in fadendo, in hahendo, in 
piH)hibendo. A positive servitude consists in 
patiendo, a negative in non fadendo. A posi- 
tive servitude restricts the owner's right of ex- 
clusion and user, a negative servitude merely 
restricts his right of user. (Austin.) A sei'vitude 
must be enjoyed dviliter, i.e., within reasonable 
limits. . 



* The right is spoken of as if it resided in the inanimate 
prcedium itself instead of its owner " The prcBdtum is erected 
ittto a legal or fictitioas peraoUf and is styled prcsdium domi- 
iMuw." So the prcsdium servient. (Austin, Lect. 50.) 
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The owner of the res servlens is not bound to 
teep it in repair. 

The right to a servitude is indivisible. 

A real may be turned into a personal servi- 
tude. 

Praedial servitudes are 1, ru¥al, aJBFecting the 
land itself, as the right of pathway on foot or 
horseback (iter), driving cattle or vehicles (actus), 
"laying out a road (via)* or aqueduct (aquccductus) ; 
2, urban, or attached to buildings raised on the 
soil, as (on the part of the res dominans) the right 
of support from a contiguous house (jus oneris 
ferendi), of fixing a beam in a neighbour's wall 
(jus tigni iniviittendl), or (on the part of the res 
serviens) the liability to receive rain-water from 
roof or gutter (jus stillicidii vel flvmiinis red- 
2)iendi), and prevention from raising a house too 
high and obstructing light and view (jus altius 
non tollendi et non qfflciendi luminibus vel pros- 
pectui), Kural servitudes are res niancipi: urban 
are res oiec ruancipi, 

II. Personal servitudes, or rights of servitude, 

* The owner of the right of iter was prohibited from carrying 
xa upright pole which might injure the fruit-trees, and a person 
who enjoyed actus was not allowed to haul loads of stone and 
timber. The width of the via was limited to eight feet, except 
At a turn of the road where it might be extended to sixte^i. The 
two restrictions above-mentioned did not apply to the senritude 
of via. 
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sjne those wliicli are enjoyed immediately by a 
particular person, without being attached to an 
estate. They reside in a given person, owt as 
being the owner or occupier of a given parcel of 
land. They are servitudes in grosn, or are annexed 
to the persons of the parties in whom they reside ; 
while real servitudes are ^' appurtenant " to lands. 
(Austin.) 

How servitiulss acquired* Under the old law, 
in the case of estates in Italy, by, 1, imincipatio 
(for res niancipi only) ; 2, in jure ceaaio (the only 
form for urban servitudes). In the case of pro- 
vincial lands, by agreements and stipulations only. 
But when (1) and (2) disappeared, by 1, quasi" 
tradiiio (by the ju^ pi'mtorium, as there could 
be no traditio of a res incorporalis) ; 2, will ; 
3, usvAMpio and jyrcescriptio ; 4, agreement; 5, re- 
servation of the servitude in a transfer of the 
praedium (deductio) ; 6, adjudicatio ; and 7, lex. 

How ended, 1, by destruction of res sei'viens 
or res doniinans ; 2, by merger, or consolidation 
of servitude and proprieUis in one person ; 3, by 
release by the owner of res dominans ; 4, by 
non-user (ten years if o^vner present, twenty if 
absent).-}" 

* Gaius touches upon servitudes only in relation to the mode 
of their transfer. 

t By the old law riViwi, iteVf actum, aquceductumf qui hxtnnio 
uiui rum ««, amUiue vidttur, (Paul, Sent I. 17.) 



# 
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Usufructvs is the right of vMvg and evjoying^ 
either Tor life or for a shorter term, the fruits of 
things belonging to others without destro3dng 
their substance {salvd reruni mibstantid). Est 
enim jus in corpore, quo sublato et ips'um tolli 
necesse est D. 7. 1. 2. and In. De Usuf. 

Thus the usufructuary takes the wool, milk, and 
offspring of animals, the skill of a slave, or the- 
produce of mines and quarries. He cannot cut 
forest trees, except for necessary works, nor is he 
entitled to treasure found on the land, to the 
children of slaves, nor to alluvial land. He must 
keep buildings in repair, and maintain the numbers, 
of the slaves and live stock. (D. 7. 1. 9. &c.) 

Property divested of itsiofmctus is called nuda 
projyrietas ; but the proprietor (dominus) retains- 
the jus ahuUndi and vindicandi. He may alsa 
require security from the usufructuary. The usu- 
fructuary must take possession of the fruits, as- 
otherwise they remain to the doniinus. 

How acquired. In the time of Gains, by in 
jure cessio ; in the time of Justinian, by, 1, contract 
(iraditiOy deductio, or 'pactiones et stijyulationes) ; 
2, will ; 3, adjudicatio; 4, lex. 

Hoio ended. By, 1, the death or capitis demi- 
nviio (maxiTTia and minor) of the usufructuary; 
2, expiration of the term ; 3, non-user according to 
tibe manner and during the time fixed ; 4, merger 
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of usufruct and property ; 5, destruction or trans* 
formation of the property ; 6, renunciation of the 
right. 

Usufruct applies properly only to things qv4B 
U8U non consvmiuntur; but there may be a quasi 
usufruct in res fungihiles, or things which can be 
replaced in like quality and quantity, security 
being given to the dcyminus by the usufructuary. 

Usufruct, unlike personal servitudes, is suscep* 
tible of conditions and limitations, and the jus 
fnjuendi is divisible, though the jus utendi is not.. 
Usufructus et ah initio pro parte indivisa vel 
divisa constitui, et legitimo tempore similiter 
amitti, eademque ratione per legem Falddiam 
minui potest. D. 7. 1. 5. 

A usufructuary cannot transfer more than his- 
personal rights. But if a JUiusfamiliaSy or slave, 
dies in the enjoyment of a usufruct, his father or 
master is entitled to it for life. 

Usus is the right to use the property of another 
(jus utendi) without destroying its substance (jvs 
abutendi) or enjoying its produce (jus frv^ndi),. 
except for necessary supplies : hence it is called 
nudus usus. Acquired and ended in the same 
way as usufruct ; but not transferable, nor divi- 
sible. Fru/i quidem pro parte possumus ; uti 
pro parte non possumus. D. 7. 8. 19. Several 
persons may share the enjoyment of the produce^ 
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"but the u$u8 cannot belong to more than one, and 
ean only be exercised by him personally. 

Hahltatio is the right to live gratuitously .in the 
house of another. Transferable, and not extin- 
guished by non-user, nor by capitis deminutio. 
(In these respects it differed from ilsus.) Justi- 
nian declares hahitatio to be a servitude. This 
had been a disputed point among the older writers. 
Justinian for the first time allows the grantee of 
the right to let the house. (For a further account 
of ^tsufrivctiLSy tuius and habitatioy taken from the 
Digest and Code, see p. 230.) 

Em2i>ltyteum8* is the right to possess and enjoy 
the lands or buildings of another for an unlimited 
period, subject to the payment of an annual rent 
{pensio). It is alienable, but a fine of over a 
50th of the value is payable on alienation (see 
p. 165). 

Jus Pignoritt et hypothecce is the right of a 
creditor over the property of his debtor, to secure 
a debt. Pignus applies to movables actually 

* The name of emphyteusit (given by the Emperor Zeno) ap- 
pears to have arisen from the condition originaUy imposed on 
the emphyteuta of planting the land, ifi^vrtv^iu. It was a right 
closel}' analogous to an estate of inheritance in copyhold, and 
is 8upi)08ed by some to have been the origin of feudalism. The 
praetor treated the emphyteuta as a true proprietor, whose 
rights, as a general rule, descended to his heirs, though limited 
by the original contract. See Ancimt Law^ p. 299 ; and Austin, 
Led, 52. 
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transferred to the pledgee ; hypotheca only to 
immovables, the possession of which remains with 
the pledgor, or mortgagor, the creditor having a. 
charge upon them. 

Siipei'ficles is the right granted by an owner of 
land to another to build on it, without acquiring . 
the soil.* It is transferable. Austin calls this a 
species of condoininimn^ or ownership in common, 
rather than a jtis in re aliend. He also says that 
iisitfructus, limui, habitatio, superjioied, empliy^ 
tens 18, and perhaps other rights which, in the 
language of the Roman law, are frequently styled 
servitudes, would be deemed (justly) by English 
lawyers rights of property for the life of the owner, 
or rights of property more nearly approaching in 
principle to an estate in fee simple, or absolute 
property in a personal chattel. Lect. 50. 

OF USUCAPIO AND PRiESCRIPTIO. 

Inst II. 6. Gai. II. 40-61, 89 ; III. 80 ; IV. 3G. 

UaucapiOy'f by the law of the XII Tables, was 

the acquisition of property by a bond fide use and 

uninterrupted possession extending to one year 

* EmpkyisuM resembles our fee farm rent, and superficies 
long building leases. Hypotheca corresponds to the modem 
equitable mortgage by deposit of title-deeds. 

t Si proprium est quod quit libra mercatua et are est, 

Qu(edam, si credis consultis, mancipat usus. Hob. Ep. 2. 2. 
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for movables, and two* for immovables (only in 
Italy), ne rerum dominia Mutiua in incerto 
•essent, 

Prcescriptio, or longi temporis possesaio, was the 

acquisition of immovables in the provinces by 

•possession during ten years when the parties were 

present (i.e., domiciled in the same province), and 

twenty years when absent. 

Justinian abolishes all distinction between the 
two, fixing the limit at ten or twenty years for 
immovables, and at three years for movables. 

CoTiditions 1, bond fide possession, with inten- 
tion of ownership, and founded on ju8ta causa ; "f* 

* In the case of usucapio jny) herede and uturec^Uo (G-ai II. 
52), poiseBBion for one year was sufficient even for those things 
-qua solo continentur. 

t Bona fides is the reasonable belief of the possessor that he 
has lawfully acquired the property. Possession ex justa causa 
—on a good title — is one founded on a legal act, which shows 
i^hat the last owner had the intention of parting with his pro- 
prietary rights and transferring them to another. " In order to 
liave the benefit of Usucapion, it was necessary that the adverse 
possession should have begun in good faith, that is, with belief 
on the part of the possessor that he was lawfully acquiring the 
property ; and it was further required that the commodity 
should have been transferred to him by some mode of alienation 
ivhich, however unequal to conferring a complete title in the 
particular case, was at least recognised by the law. In the 
case, therefore, of a mancipation, however slovenly the per- 
formance might have been, yet, if it had been carried so far as 
to involve a Tradition or Delivery, the vice of the title would be 
cured by Usucapion in two years at most.'* " I know of nothing 
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% continuance of uninterrupted possession for time 
lixed; S, the things possessed must not be extra 
/xymmercium (as things sacred, public, seized 
with violence, or stolen*). 

Long possession, which has begun to run in 
favour of a deceased person, is continued in favour 
of the heir, or bonorum possessor. 

Purchasers from the jiscus of property belong- 
ing to another, may repel the owner by an exceptio 
.after five years' possession. 

Gains (II. 52-58) explains usucapio pro herede 
which is said to occur si rem hereditariam cvujus 
possessionem heres mondum nactus est, aliquis 
possederit. The usucapion was allowed to take 
•eflfect after a possession for one year even in the 
<;ase of things qiMB solo continentur. Gains calls 
it unreasonable (improba), and traces it to the 
anxiety of the old Romans that the family rites 
should be performed, and that creditors should be 
paid their debts as quickly as possible. It was called 
"" lucrativa," nam sciens quisque rem alienam 
lucrifacit After the time of Hadrian, it took 
^flfectonly in the case of a heres necessaries (p. 110). 

Gains also mentions usureceptio, by which an 

in the practice of the Romans which testifies so strongly to their 
•legal genius as the use which they made of Usucapion.'* Ancient 
Law, p. 287. 

* The Lex Atinia (196 B.C.) prohibited the acquisition of 
rti/urtivcBi and the Lex Plautia (88 B.O.) of res vipo99etsa. 
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owner could recover property which he had transk 
ferred to another Jidudce causa by usucapion 
extending only to one year even in the case of 
immovables. Uaureceptio est usu redjiere quod 
aliqimndo auwnifuit (Heineccius.) If the pro- 
perty had been pledged to secure a debt, the 
money must have been paid before the usucapion 
could operate, unless the debtor had hired the pro- 
perty from the creditor, or obtained it j^veca'i'io 
(subject to recall at will). In the case of the 
popidios selling property pledged to it, the owner ^ 
could recover against the purchaser (prcediator) by 
a possession extending to two years for immovables. 
Hence the common saying, " ex prcediaturd pos- 
sessionem usurecipi'' Usin^pcitlo is the inter- 
ruption of usucapio. 



OF DONATIO AND DOS. 

Inst. II. 7. Gai. II. 225. 

Donatio is a transfer of property by gift. It 
may be, 1, moiiis eausd, or 2, inter vivos. 

1. Donatio Tiiortis causd must be made in con- 
templation of death and to take effect only when 
death occurs. It may be made conditional on the 
death of a third person. It ranks with legacies. 
It is revocable at the pleasure of the donor, and 
lapses on the predecease of the donee. 
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Paul says {Sententice, II. 23). Mortis causa 
donatio est quce impetulente 7tietio mortis Jit, ut 
est valetitdinis, peregnnatio^iiSf navigation Is vet 
bellL MoHis causa donat qui ad bellum pro- 
ficiscitm\ et qui navigat ; ea scilicet condicione, 
ut si reversus fv£rit, s'ihi'restituatuo*; si 2>erieritr 
penes euni remaneat cui donavit, (III. 7.) 

Donatio niortis causa cessante valetudine et 
secuta sanitate et poenitentia eti<nii revocatur: 

» 

Qnorte enivn tantumniodo convalescit (it becomes 
valid). lb, 

2. Donatio inter vivos takes eflfect during the 
life of the donor, by the simple consent of the 
donee. It is revocable during the life of the 
donee, as for ingratitude, or on the unexpected 
birth of a child to the donor. If it exceeds 500 
solidi, it must be registered by a public deed 
except in the case of gifts to or from the Emperor, 
of money given for rebuilding a house destroyeil 
by fire, or for the release of captives. 

A donatio ante nvptias is the settlement made 
by a husband on his wife, and is conditional o\\ 
a marriage taking effect. It belongs to the wife 
for life, but is managed by the husband, though 
it cannot be alienated by him even with her 
consent. It is brought in to meet the wife's dm^ 
or dowry. 

A. donatio propter nujytiasmay be made during; 
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marriage as an addition to this settlement on the 
wife, or to her dowry. Any gifts other than an 
increase of the dowry or settlement are strictly 
forbidden between husband and wife, ut ne con- 
jugea oh mutuum aTnoii^em se inmcem spoliarent, 
to prevent their robbing each other from mutual 
affection. Inter vii^Tn et uxorem dcmatio non 
"Valet, nisi certia ex caitais, id est mortis causa, 
divortii causa servi manumittendi gratia. The 
prohibition is an example of Customary Law, in- 
troduced by the jurists (p. 7); mcn'ihus apud nos 
receptum est, &c, (D. 24 1. 1.) Paul adds the 
following reason :— -w^c esset eis etudium liberos 
potius educendi. Moreover, scepe futwnmh esset 
ut discuterentur niatrimonia si non donaret is 
qui posset, atque ea ratione eventuruni ut vena- 
licia essent matHmonia. (D. 24. 1. 2.) But 
gifts by which the donee is not enriched nor the 
donor impoverished are allowed. Thus necessary 
gifts of comfort and sustenance, or for repairs of 
buildings, trifles, and remuneratory presents may 
be made in addition to those above mentioned. 
Paul says. Inter virv/m et uocoreni n£c per inter- 
positam personam donatio fieri potest, and con- 
templdtione donationis imaginaria venditio con- 
trahi non potest. But quocuTique tempore con- 
templatione mortis inter vii^m et uxoi^emdonatio 
facta est, moiie secuta convalescit Sent.RecILiS. 
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The following account of Dos* is taken from 
TJpian's Eegulce, Title 6, and Paul's Sentential 
Receptee, II. 21. See also Digest, 23, 3. 

1. Dos aut datur, aut dicitur, aut promittitur. 

2. Dotem dicere potest mulier quae nuptura 
est, et debitor mulieris, si jussu ejus dicat ; item 
parens mulieris virilis sexus, per virilem sexum 

• cognatione junctus, velut pater, avus patemus. 
Dare, promittere dotem omnes possunt. 

3. Dos aut profectitia dicitur, id est quam 
pater mulieris dedit ; aut adventicia, id est ea 
quse a quovis alio data est 

4. Mortua in matrimonio muliere dos a patre 
profecta ad patrem revertitur, quintis in singulos 
liberos in infinitum relictis penes virum. Quod 
fii pater non sit, apud maritum remanet. 

5. Adventicia autem dos semper penes maritum 
remanet, praeterquam si is qui dedit, ut sibi 
redderetur stipulatus fuit; quaB dos specialiter 
recepticia dicitur. 

6. Divortio facto, si quidem sui juris sit mulier, 

* It wafl usual for the wife to bring a dowry to her husband. 
Flagitium quidem Turdefuit, nisi dos dahitur virginu 

Plaut. Trinum, 
Mene vis sororem tihi denij stiades sine dote t Hoc non con^ 
venit, 

Cerium est sine dote hand dare. Id. 

No less when the husband was rich : 

Sine dote iUam in tantas diviUas dabit f 

Non credihile dicis. Id. 
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ipsa liabet actionem, id est dotis repetitionem ; 
quod si ill potestate patris sit, pater adjuncta 
filioB persona habet actionem rei iixoriflB; nee 
interest adventicia sit dos, an profectitia, 

7. Post divortium defmicta muliere, heredi 
ejus actio non alitor datiir, quam si nioram in 
dote mulieri reddendu maritus fecerit. 

8. Dos si pondere numero mensura contineatur, , 
annua bimu trim a die (by three yearly instalments) 
redditur; nisi ut prsesens reddatur, convenerit. 
Beliqua3 dotes statim redduntur. 

9. Retentiones ex dote fiunt aut propter liberos, 
aut propter mores, aut propter impensas, aut 
propter res donatas, aut propter res amotas 
(carried off by the wife). 

10. Propter liberos retentio fit, si culpa mulieris 
aut patris cujus in potestate est divortium factum 
sit: tunc enim singulorum liberorum nomine 
sext» retinentur ex dote; non plures tameii 
quam tres (/.e., three sixths). Sextce in reten- 
tione sunt, non in petitione. 

11. Dos qufc seniel functa ast amplius fungi 
non potest, nisi aliud matrimonium sit. 

12. Morum nomine, gravionim quidem sexta 
retinetur; leviorum autem octava. Graviores mores 
sunt adulteria tantum ; leviores omnes reli(iui. 

13. Mariti mores puniuntur in ea quidem dote 
qua? a die reddi debet ita, ut propter majores 
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mores priesentem dotem reddat, propter minores 
senum mensium die (by instalments of six 
months). In ea autum quse pnesens reddi soiet, 
tantum ex fructibus jubetur reddere, quantum in 
ilia dote qua3 triennio redditur repensatio facit. 

14. Impensarum species sunt tres: aut cnim 
necessarise dicuntur, aut utiles, aut voluptuosae. 

15. NecessarisB sunt impensaa, quibus non factis 
dos deterior futura est, velut si quis ruinosas sedes 
refecerit. 

16. Utiles sunt, quibus non factis quidem de- 
terior dos non fuerit, factis autem fructuosior 
effecta est, veluti si vineta et oliveta fecerit. 

17. Voluptuosse sunt quibus neque omissis 
deterior dos fieret, neque factis fructuosior efiecta 
est; quod evenit in viridiariis (shubberies) et 
picturis similibusque rebus. 

Paul, Sententice Receptee, II. 21 : — 

1. Dos aut antecedit aut sequitur matrimo- 
nium, et ideo vel ante nuptias vel post nuptias 
dari potest : sed ante nuptias data earum ex- 
pectat adventum. 

2. Lege Julia de adulteriis cavetur, ne dotale 
praedium maritus invita uxore alienet. 

76., 22 :— 

1. Fructus fundi dotalis constante matrimonio 
percep'ti lucro mariti cedunt, etiam pro rata anni 
ejus quo factum est divortium. 
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When the doa was data, it was deposited with 
the auspices the day before the marriage. Among^ 
many nations dotem maritus uxori, non uxor 
marito offerebat, e.g., ajmd Gervianos, (Heineccius.) 

When a wife passed in manum viri, all her 
property went to her husband. This resembles 
the English dowry. In a marriage without con- 
TerUio in manum, the wife's portion belongs to the 
husband during coverture, and he can, with her 
consent, sell or pledge her movable, but not her 
immovable property.* On the wife's death it 
passes to her heirs, unless otherwise specified. 
If the husband has disposed of the movables 
he must restore an equivalent. Such a dos cor- 
responds with the English marriage settlement. 

OF ALIENATION. 

Inst. II. 8. Gai. II. 62—65 ; 80—85. 

In general the power of alienating property be- 
longs only to the owner. But (says Gains) aliguanda 
accidit, ut qui dominus sit alienandcc rei potestatem 
non habeat, et qui dominus non sit alienare possit. 
Creditors, tutors, curators, and others may, in 
some cases, alienate property pledged or entrusted 
to them. 

* Uxorem quare locupMem ducere nolim 
Quantis ? Uxori nuhere nolo mece, 

Ma&tial 8. 12. 
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A husband cannot alienate his wife's immo- 
vable property, even with her consent; nor can 
it be seized by his creditors, ne seocus muliebris 
fragilitas in pemiciem substantia earum conver- 
teretur (Inst. II. 8); and no pupil can alienate 
anything, although he may acquire, without the 
authority of his tutor. 

Prodigals and madmen cannot part with their 
property. 

In the time of Gains, a woman could alienate 
a res nee man dpi, but not a res man^pi, without 
the auctoritas of her tutor, although she could 
receive either. But she could not release a^ 
debtor by the form of acceptilatio (p. 171). The 
Lex Julia, restraining the husband's power over 
his wife's immovables, was probably limited ta 
estates in Italy. See Gai. II. 63. Justiniaa 
extends it to the provinces. 



OP ACQUIRIKG THROUGH OTHERS. 

Inst. II. 9. Gai. II. 86—96 ; III. 163—167. 

Through whom, 1. Filiifamilias. All that a 
son acquires with his father's property (peculium 
profectitium) belongs to the father ; but what he 
acquires in any other way (peculium adventitium) 
belongs to the son, though the father has the 
usufruct A father has no right to use or enjoy 
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liis soil's peculium castrensc (acquired in military 
service), or qivasi-castrensc (acquired in civil or 
ecclesiastical functions, or by the emperor*s 
bounty). 2. Slaves can acquire only for their 
masters. If a slave is in the power of one man 
in bonis, and of another ex jure Quiritium, all that 
he axjquires belongs to the owner m bonis, because 
he has the potestas (p. 42). (In the Nuvels, 
Justinian abolishes the difference between do- 
miniicm bonitarium and Quiritarium.) A person 
under potestq^s can only enter on an inheritance 
by the command of his 2^citerfa7nilias for whom he 
.acquires it Possession is also acquired through 
those in potestas, and through them usucapion 
takes effect. Possessionem adquiriinus et anirno et 
/^oipore : animo uiique iwstro, cor pore vel nostra vel 
alieno, (Paul's Sent, Bee, V, 11.) A slave owned 
by several masters acquires for all according to 
their shares, unless his contract is specially 
limited. A man having merely the usufruct of 
a slave acquires only what is gained from his 
own property or the slave's labour. This extends 
to possession and usucapion. 3. Extranecc per- 
mnw (persons not in the familia) must be duly 
authorised to act in the name and as agents of 
the acquirer. 
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OF WILLS. (Testamenta,) 

Inst 11. 10—18, 22. Gai. II. 100—150, 

174—190. 

Testamentum estjusta sententia voluntatis nostrcc, 
de eo qiLod quis post mortem suam fieri vclit.*' 
(Modestinus, D. 28, 1, 1.) 

The forms of Wills have varied at different 
periods of Homan law. 

I. Under the solemn forms of the old law they 
were made (always orally), 1, at the half-yearly 
comitia calata, or assembly of Patricians; 2, in 
procinctu (on going out to battle). Uti legassit 
sujper pecunia tutelave s^ue rei^ ita fits esto, (XII, 
Tables.) These forms were obsolete in the time 
of Gains. 

II. Per ces et libram, with copper and scales — a 
form of mancipatio or fictitious sale before five 
witnesses and a libripens to the familicc emptor 
who was originally the heir, but in the time of 
Gains a stranger. (For a description of this 
ceremony, see Gai. 11. 104, and Ancient Law, 
p. 205.) 

* It is TinnecessaTy to point out the falsity of Justinian's 
definition, " quod testatio mentis est.** FrequentissiTiKe in jure 
deriuationes satis contortce sunt, quales Stoicis erant soUennes, 
e.g., testamentum, quasi mentis testatio; muiuum, ex m,eo ft 
tvum ; pecultumf quasi pusilla pecunia ; divortium, quasi dircr^ 
sitas mentium : agnati, quasi a patre cognati, (Heineccius.) 
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IIL The praetorian law recognised wills sealed 
by seven witnesses without the solemn forms, 
by giving honorum possessio (p. 142) to the heirs 
instituted. 

IV. The imperial constitutions (after Theo- 
dosius II.) abolishing the old emblematic cere- 
monies established a new form derived from the 
three sources of the civil law, the praetorian law, 
and imperial constitutions (" tripartita'* of triple 
origin), which required, 1, unity of context, 2, the 
testator's signature attested by seven witnesses 
present at the same time, and 3, the seals and 
signatures of the witnesses.* 

y. Justinian adds that the name of the heir must 
be written in the will by the testator or witnesses. 
(This formality is suppressed in the Novels.) 

Wills may also be made orally in the presence 
of seven witnesses. 

Soldiers on service, propter nimiam imperitiam, 
are released from formalities in expressing their 
last wishes, which need only be clear and capable 
of proof. Gaius says that they may make testa- 

« 

* *' The New Testament thus described is the one generally 
known as the Koman Will. But it was the Will of the Eastern 
Empire only ; and the researches of Savigny have shown that 
in Western Europe the'old Mancipatory Testament, with aU its 
apparatus of conveyance, copper and scales, continued to be 
the form in use. far down in the Middle Ages." Ancient Laic, 
p. 214. 
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ments qtcomodo velint vel qicomodo possint (II. 114.) 
But their informal wills are not valid for more 
than a year after their discharge. Many persons 
debarred from becoming heirs or legatees by the 
civil law may take under a military wilL (Gai. 
II. 110.) 

No one (except soldiers) can die partly testate 
and partly intestate. Nemo x>aganu8 paHim tea- 
tatus, jyavtini intestatus decedere potest* 

Witnesses must have the testanienti f actio with 
the testators. 

lestamenti factio is used to mean the legal 
power (1) of making, (2) of taking under, and (3) 
of witnessing, a will. In each case the possession 
of the jus Quiritiuniy or rights of citizenship,*!" is 
necessary. The condition resembles the connu" 
biv/m which must exist between parties to a legal 
marriage. 

Who may not he witnesses. Women, slaves, 
impvheres, deaf or dumb persons, prodigals, in- 
famous and worthless persons, madmen, persons 
under the power of the testator, the instituted 
heir, or anyone in his power, his father in whose 

* This was because his persona, which descended to his heir, 
could not be divided. The heir must take either the Universitag 
Juris or nothing. 

t Heinecciufl distinguishes the jtts Quiritium from the jug 
civitatiSf referring private rights to the former and public to the 
latter. 
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power he is, or his brothers under the power of 
the same father. 

But legatees and JideicoTiiviismHi may be wit- 
nesses^ without losing their rights under a will. 

As a general rule, every Boman citizen may 
make a will. 

Those who are under power but possess caS'- 
trens^ or quasi-castreyise i'>ecvliumrxidi,y dispose of 
it by will in the ordinary form. In the time of 
Gains, a woman under tutela could not make a. 
valid will without the auctoritas of her tutor. 

Who may not Tiiake wills. Persons under 
paternal power (ordinarily),* or under puberty, 
slaves, madmen (except during lucid intervals)^ 
prodigals interdicted from controlling their affairs,, 
deaf, dumb, or blind persons (except with cer- 
tain forms), captives in the power of an enemy,. 
peregHnij depoi^tati and (formerly) ia^imt/uTiiam 
and dedititii, 

Bim/alieriaon of children. I. By the old law, a. 
testator who had (J) a son in his power must 
institute him as heir, or disinherit him hy name : 
otherwise the will was void, even though the son 
died in the testator's life-time.-f- Daughters or 

* Solii prceterea testandi mUttibtts jus, 

Vivopatre, datur; nam qace iuntpwrta Idbore 

MUitUSf placuit non esse in corpore censtu, 

Omne tenet cujus regimen pater. Juv. Sat 6. 

f The school of the Sahinians Bupported this view, but th» 
PnocuL'sss weie of the contrary opinion. See Introduction, p. 8* 
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grandchildren might be disinherited by the 
general clause ceteri exheredea sunto. The omis- 
sion, however, to disinherit them did not make 
the will invalid, but only gave them the right 
ix> share the inheritance with the instituted heirs 
in equal proportions, if sid hei^edes (p. 110) were 
appointed, but if extranei were instituted, to the 
amount of one half. (Gai. II. 124.) (2) Posthu- 
mous children must be instituted or disinherited, 
and (3) those who became sui heredea of the 
testator after the making of the will; also (4) 
adopted children, while in the power of their 
adoptive father, but not if emancipated by him ; 
and (5) quasi-agnati. (Gai. II. 138, see p. 106.) 

II. By the praetorian law (1) a grandson must 
be instituted or disinherited by name; (2) the 
praetor would not overthrow a will in which a son 
had been passed over unless that son survived 
the testator ; (3) emancipated children must be 
instituted as heirs or disinherited. The praetor 
carried his rules into eflfect by giving the pos- 
seaaio honoi^uTn contra tabvlas (an equitable pos- 
session of the property contrary to the terms of 
the will) to the persons aggrieved, leaving only 
the name of legal heirs to those instituted 
(see p. 143). 

III. By the law of Justinian, all children, and 
all descendants in the male line, of either sex, bom 
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or posthumous, sui heredes or emancipated, must 
be instituted heirs or disinherited by name. 
A testator must institute or disinherit by name 
a child given in adoption to an extraneus, but 
not to an ascendant. But the adopter, unless 
an ascendant, is not obliged to' institute or 
disinherit the adopted child, whose rights of 
succession to his natural father remain unaltered 
by the adoption. 

A soldier on service is exempted from this rule; 
so also a mother or maternal grandfather. 

The institution of an heir is the designation of 
one whom the testator wishes to continue his^ 
persona or legal personality. Without this the- 
will is void. Velut caput et funAlamentumi intelli- 
gitur totius testamenti heredis institution (Gai. II. 
229.) Gains (11. 117) gives the solemn form 
anciently required, but abolished by Constantine 
II. in A.D. 339. 

Who may be instituted. A testator may insti- 
tute one or more heirs, whether free or slaves^ 
and either his own slaves or those of another, 
including those over whom he has only a nvda 
proprietas, another having the usufruct, or those 
of whom he is a co-proprietor. If his own 
slave, he enfranchises him by implication;* if 

* In the time of Gaius it was necessaiy that the gift of free- 
dom shotild be formally declared together with the institution^ 
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another's, the slave takes the inheritance for his 
master's benefit, provided that the master has 
the tedamenti f actio with the testator: other- 
wise the institution is void. An heir may be 
instituted conditionally, but not to or from 
any particular time, for in that case the rule 
against partial testacy and partial intestacy 
might be violated. An impossible or an immoral 
condition is considered not to have been written 
(p?'0 supervacno), and does not invalidate the 
wiU. 

Who may not be instituted, 1 . Peregrini and 
deportatiy and (formerly) Latini Juniani and de- 
dititii. 2. Uncertain persons (up to the time 
of Justinian). 3. Corporate bodies and temples 
(without special exceptions), but Constantino 
allowed a church to be instituted. 4. Women 
were formerly excluded by the Lex Voconia 
(A.U.C. 585) from institution by a testator regis- 
tered at more than 100,000 asses. But they 
could take the inheritance by fideiconiniissiim, 
(Gai. II. 270.) 5. Parties to an incestuous mar- 
riage, or their offspring; second husbands or 
wives when there has been issue of the first 
marriage; and natural children when there has 
been legitimate issue. 6. Before Justinian un- 

quia sine libertate instituUo in persona ejus non constitit, (GaL 
IL 187.) 
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married persons (ccclibes) were prevented by the 
Lex Julia, and oi^bi (childless persons) lost half 
the inheritance by the Lex Papia Poppcea. ^Gai. 
IL 286.) 

Division of the inheritance. Generally divided 
into 12 fractions,* called un^nce (ounces), which 
are comprehended in the word as (pound weight) ; 
but the testator may create more or less uncice to 
make up the as : e.g., if a testator gives to A. 6 
uncice, to B. 5, and to C. 2, A. takes -{-^, B. -j\, and 
C. tV- Several heirs take equally unless otherwise 
specified If each has his share specified and a 
residue remains unbequeathed, each takes of it in 
proportion to his share. So if the shares specified 
exceed the as, each heir suffers a diminution. 



* These fractions were known by the foUowing names : — 



Unda , 


. =iV 


Septunx . 


. =1^ 


Sextans . 


. =tV 


Bes {histriens) 


. =A 


Quadrana 


. =A 


Dodrans . 


^ 9 
• 1? 


Tr'iena . 


= A 


Dextans . 


■ =« 


Quincunx 


= A 


Deunx 


• =ii 


Semis , 


— 6 

— IT 


As . . , 


= i* 



Hence, an inheritor of the whole estate is called heres ex asset of 
lialf, ex seinissef &c. 

Ueredem Fabius Lahienum ex asse rdiquit. 

Mart. 7. 66. 

QuartCR esto pao'tis Ulysses 

Heres, Hor. Sat. 2. 5. 

Unctolam Procvleius kahety sed Gillo deuncetn, 

Juv. Sat. 6. 
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Vulgaris svhstitutio. Common substitution 
(avh inatitutio) is a subordinate institution of. 
heirs in default of the original institution. One 
person may be substituted for several, or several 
for one, or the heirs themselves reciprocally. If 
one of several heirs does not take his share, it 
accrues to his .co-heirs by the jus ciccrescendi. 

Pupillavis mbatitutio, A testator having a 
child in his power, under pvheHy, may provide 
that in case such child should succeed him as heir 
(and die under age, and therefore unable to make 
a valid will), some one else should be the child's 
heir. This amounts to the father making the 
child's will, but he must make one for himself at 
the same time. Duo quodamniodo sunt testa- 
menta, aut certe unum est testamentum dwai^um 
hereditatum. (Gains.) He may also substitute 
to disinherited and posthumous children, but not 
to those whom he has emancipated. 

This substitutio illustrates the well-known 
anxiety of the Romans to avoid an intestacy. 
In order to protect the pupil from insidice on 
the part of those interested in procuring an intes- 
tacy, the name of the substitute was written and 
sealed up in the concluding tabletsof the will, which 
were not opened vivofilio et adhuc iTnpubere. 

A testator often makes a common and a pupil- 
lary substitution at the same time. 
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Quasi'pupillaris substitutio. By the law of 
Justinian a man having children or other de- 
scendants, of whatever sex or degree, who are 
inaaTie, may substitute "certain persons" as heirs 
in their place, although they are not under 
puberty. The testator is limited in the first 
instance to descendants of the insane, or (if none) 
to brothers and sisters. K there are neither, his 
choice is unrestrained. The power is given to 
any ascendant, not being limited to children 
imder potestas. But on the return of reason the 
substitution is void, as in pupillary substitution 
on the arrival of the age of puberty. 

Invalidation. A will is, 1, injustuni, iniper^ 
fectuni ab initiOy if it does not comply with the 
formalities prescribed by law. 

2. It is ')ni2)tum by the testator (i) cancelling 
or destroying it with that intention ; (ii) making 
a new valid will, but if the second confirms the 
first the first is regarded as a codicil ; (iii) by the 
subsequent birth of a child passed over ; (iw) by 
the testator, after the making of the will, an-o- 
gating a pei-son sui jui^is, or adopting a child in 
the power of his natural father, or acquiring 
manus over his wife, or receiving back into his 
j)otesta8 a son manumitted after the first or 
second mancipation. Gaius (II. 140) says that as 
such quasi-agnati (being extranei at the time of 
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making the will) could not have been instituted 
or disinherited in the character of sui heredes, it 
is superfluous to inquire whether they were 
named in the will or not. But this strict rule- 
was afterwards relaxed, and the quasi-agnation of 
a person who had been instituted or disinherited 
did not invalidate the will. 

3. It is irritum (inefifectual) when the testator 
suffers a capitis deminutio* and 4, destitutuni 
when the inheritance is abandoned by the heir 
refusing or being unable to accept (but valid as to- 
legacies tJkiiAfdeicoinniiasa). But though invalid at 
civil law, a will is recognised by the prsBtorian 
system if sealed by seven witnesses (provided that 
the testator be a Roman citizen, and sui juHs, at 
the time of his death), and the instituted heir may 
obtain bonoi^um possessio secundum tabulas' 
(p. 143) from the praetor, either beneficially 
(cum re), if he can hold the inheritance against 
the legal heirs, or, if not, sine re. (Gai. II.- 
148.) 

5. Inoffijciosum testamentum, or unduteous wilL 
Children (whether under power or not, born or 
adopted by an ascendant) unjustly disinherited 
have an action de inafficioso iestamento (i.e., 

* Maxima enim senmm faciebat, media peregrinum, minima 
filiumfamiUas : quorum nuUus testari poterat Heinec. Antiq^ 
Horn. p. 439. 
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4 

£ontra ojfficiurri pietatis, contrary to natural affec- 
tion) against their parents, to recover one-fourth 
of the inheritance and viee-versd. In cases where 
infamous persons have been instituted, the right 
is extended to the brothers and sisters of the 
testator, if consanguinei, formerly during ag-: 
nation only, but under Justinian durante agna- 
tione vel non. 

The qtberela, or action for the quaHa legiiima, 
is not given to an arrogated son disinherited by 
1ihe arrogator, because he has already the qnarta 
Antonina (vide p. 54). It can only be success- 
fully employed as a last resource. It is barred by 
the fourth having been given by hereditary 
right, legacy, fideicommwum or donaticmes. The 
fourth is divided proportionably among all the 
;successful applicants, if more than one. If any 
portion has been given them under the will, they 
can only recover the balance of the fourth by an 
4ictio in auppleraentum legitimce. 

The o^ght to the action is lost, 1, by death 
before showing an intention to claim it; 2, by 
^ielajdng to claim it for five years ; 3, by directly 
-or indirectly approving the will. 

Austin compares the French legitime, and 
observes that a similar law now obtains in 
probably every country in Europe except Eng- 
land (p. 638). 



[Changes made in the Novels^. The fourth is- 
increased to half the inheritance where there axe 
more than four claimants, otherwise to a third. 
The share cannot be given by legacy or fideicom* 
mismim. The claimants must have been insti- 
tuted heirs; the proper reasons for. disinherison 
are specified, and they are to be expressed in the 
will and proved by the instituted heir. If 
declared inojfficiosuTn, the will is only rescinded 
as far as regards • the institution of the heir, and 
the rest is good. The right is extended to uteHne 
brothers and sisters.] 

See Appendix (p. 225), and Maine's Ancient 
Law, c. 6. 

OF HEIRS. 

Inst. II. 19; lll.l. Gai.II.153— 173; 185— 190. 

Hereditas* est successio in universum jus 
quod testator habuit. 

* '* Inheritance was a universal succession occurring at » 
death. The universal successor was Haeres or Heir. He stepped 
at once into all the rights and all the duties of the dead man. 
He was instantly clothed with his entire legal person ; and 
I need scarcely add that the special character of the Hseres 
remained the same, whether he was named by a will or whether 
he took on an intestacy. ... * But the Heir was not neces- 
sarily a single person. A group of persons considered in law as 
a single xmit might succeed as co-heirs to the inheritance.*' 
'*The notion was, that though the physical person of the de- 
ceased had perished, his legal personality survived and descended 
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Heirs are, 1, necessarii, 2, sui et neceaaarii^ and 
3, extranei. 

, 1. Necessai'y Jieirs are slaves who are instituted 
lieirs, for they cannot refuse the inheritance. 
Such heirs are generally appointed by an insol- 
vent that the ignominy of a venditio binioruni 
may attach to them rather than to the memory of 
the testator. They may apply to the praetor for 
the beneficium separandi or right of separating 
And keeping untouched by the creditors of the 
testator any debt due to them from him, or any 
property acquired by them otherwise than out 
-of the estate. Gains contrasts this with the 
general rule of law as to the after-acquired pro- 
perty of insolvents: cum ceteroruni hominum 
quorum bona veniernnt pro poHione, si quid 
postea adquirunt, etiam scepius eo^'um, bona 
veniH solent (II. 155.) See p. 150. 

Another beneficium separandi may also be 
given in case of the heir himself having debts, 
for the purpose of keeping his creditors distinct 
from those of the testator. 

2. Heredes siii et necessarii are the children 
or direct descendants of a paterfamilias, born or 

tinimpaired on his Heir or Co-Heirs, in whom his identity (so far 
as the law was concerned) was continued. .... Unless pro- 
vision was made in the will for the instant devolation of the 
testator's rights and duties on the Heir or Co-Heirs, the testa- 
ment lost its effect." Ancient La/w^ p. 181. 
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adopted, who are in his immediate power at the 
time of his death, and become sui juris at that 
moment. 

Postumi quoque, qui, si vivo parente natl 
easent, inpotestate ejus fwtwri forent^ aid heredes 
sunt 

So a son taken prisoner in his father's lifetime 
(and therefore no longer under his power), but 
restored after his death, suns h&i^es parenti 
efjhcitur : jus enim postliminii hoc fdcit (See 
p. 44.) 

Gaius mentions that a wife in Tiianu, and a 
daughter-in-law in the manv^ of a son, being in 
the position of daughter and grand-daughter to 
the paterfamilias were considered to be his suce 
heredes, 

Gaius, followed by Justinian, says that heirs 
are called sui, quia domestid heredes simt, et 
vivo quoque parente quodarrmiodo domini exis- 
timantur, and necessaHi, quia omnim/ydo^ sive 
velint sive nolinty tavi ab intestate quam ex 
testamento heredes Jiunt. Papinian refers the 
term swi to their being in the potestas of their 
paterfamiZias. 

In succeeding to an intestate the sui become 
heirs at the moment when the inheritance is 
vacant, though they may not be aware of their 
rights, or even though they may be furiosi; 
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and in the case of pupils there is no need for the 
audmntas of the tutor. Statim movie parentis 
quasi continuatur doTninium. 

The praetor, however, allows them to abstain 
from the inheritance if they wish (benefidum 
obsthieTuliJy but they do not thereby lose the 
character of heirs. Semel heres, semper heres. 
No application is necessary for this beoiefidum. 
It was formerly extended to a son in causa 
7nancij>iif although he was in the position of a 
slave, and therefore a necessarius heres. But if 
the 8ui heredes once deal with the property, they 
cannot relinquish the inheritance. 

3. Eodranei heredes are those not in the power 
of the testator at the time of his death. They 
may accept or reject the inheritance (only in its 
integrity), but if they accept they must have 
testamenti factio with the testator at the time 
(i) of his making the will, (ii) of the inheritance 
falling to them, and (iii) of their entering upon it. 
Like sid heredes who do not abstain, if they once 
accept they cannot afterwards renounce, except 
minors under twenty-six (perfecta cetas), who 
may also obtain complete restitution from the 
praetor after having refused the inheritance. 2fe- 
liherandi potestas, or liberty to consider whether 
they will accept or refuse the inheritance, is 
allowed to extranei heredes (not less than 100 
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days nor more than nine months, or by special 
favour a year). 

Cretio. In the time of Gains an heir might 
he instituted with cretio — a time fixed by the 
testator for his acceptance or refusal. Ideo cretio 
appellata est quia cernere est quasi dece^^nere 
et constituere, (Gai. II. 164.) Cretio was (1) vul- 
garisy running from the time when the heir knew 
his rights and was able to act on them, quibus 
Miet poteritque, and (2) continua, or c&ii^orumi 
diei'V/ni, in which the time was reckoned con- 
tinuously from the day when the right accrued 
etiam nescienti. This institution cum cretione 
was abolished by the Emperors Arcadius and 
Honorius in A.D. 407. An inheritance not yet 
entered upon is said to be an hereditas jaceris. 
Bona vacantia are the property of persons dying 
without successors. 

By the henejicium inventaHi Justinian allows 
lieirs to enter on the inheritance without being 
liable for debts beyond the value of the estate, if 
they make an inventory of the property. An 
eostraTieus may enter on the inheritance (i) by 
doing some act as heir {pro herede gerere), or 
(ii) by the mere intention to be heir {nudd volun- 
tate). But he is immediately barred by following 
a contrary intention. By the old law, if ap- 
pointed with cretio, he could alter such contrary 
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intention within the time specified by the- 
testator. 

The Lex Voconia (A.u.0. 585), which pro- 
hibited the institution of women as heirs by any 
one returned as having 100,000 asses, was not 
in force in the time of Justinian. 



OF LEGACIES. 

Inst. II. 20. Gai. II. 191—245. 

Legatura est donatio quasdam a defvmcto- 
legata (Just.) TJlpian says, Legatuni est quod 
legis modo, id est imperative relinquitur ; nam 
ea qucB precativo modo relinquuntur, fidei^ 
commissa vocantur. 

Legacies were formerly of four kinds, to each 
of which certain foi^mtdce were attached : 1, per 
vindicationem (Capito, Sumito, or Do, Lego) ; 
2, per damnationem {Heres meus damnas ^ta 
dare, dato,facito) ; 3, sinendi modo {Heres meus^ 
damnas esto sinere Lucium aumere, Jkc) ; 4i,per 
jf/rceceptio n em (Prcecipito). 

Gains explains fully the nature of these forms- 
and the modes of recovering property left under 
each. 1. Per vindicationem was limited to pro- 
perty owned by the testator as dominus ex jure 
Quintiuvi, both at the time of making the will 
and at his death (but at the latter time only in 
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the case of res fungibilea). As soon as the heir 
had entered, the property bequeathed passed at 
once to the legatee, and he could recover by a^ 
vi/ndicatio or real action. The Proculians held 
that the legatee must have the intentio to accept 
before the propertj'^ could pass, and in the mean- 
time it would be a res nvllius^ as (they thought) 
in the case of a legacy given subject to a con- 
dition, 2>e'yi(Z6?ife conditione. 

2. Per damnationem. This form constituted 
a mere charge against the heir, and did not pas& 
a real right or jus in rem. The legatee could 
only recover, tlierefore, by a conddctio or personal 
action. All kinds of property could be passed 
even though belonging to another, or not yet in 
existence (as fruits, or the young of animals). If 
the legacy were given to two or more persons 
diajuTictim, each could claim the whole (or its 
value) from the heir — smgvXis solida res debetur 
^whid» was not the case in the preceding form. 

3. Svnendi modo. In this way the testator 
charged the heir to suffer the legatee to take 
possession of the property bequeathed. The 
legatee could only recover by a condictio. The 
testator could bequeath anything belonging to 
himself or his heir at the time of his death, but 
not a res aliena, 

4. Per prcBceptionem. Strictly, this kind o£ 

\% 
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legacy was made to one of the instituted heirs, 
and could include nothing but the testator's own 
property. The Sabinians held that the legatee 
could only recover by the actio famUice ercis- 
ccTidcB (suit to divide an inheritance), while the 
Proculians made the form equivalent to per 
vindicationeni by reading the 'prce' as super- 
fluous. 

By the SC Keronianuni — ^A.D. 60 — ^it was 
-enacted ut quod Tiiinus aptis verbis legatum est 
heHnde sit ac si optimo jure legatmn esset. So 
that if a legacy were void under one form, it was 
held to be as valid as the widest and most favour- 
able form {per davinationem) could make it. 

Justinian abolishes these distinctions, making 
all legacies of the same nature, and placing them 
on the same footing as fideicommissa. (See next 
title.) 

Necessarium esse duodmus omnia legaiafidei' 
com/missis exceqvxire, ut nulla sit inter ea diffe- 
rentia ; sed quod deest legatis, hoc repleatur ex 
natura fideicommissoi'wni, et si quid amplius 
est in legatis, per hoc crescat fideicommissorv/m 
natura. (Inst. II. 20. 3.) 

Objects and effects of legacies. All things 
subject to commerce, corporeal or incorporeal, 
may be bequeathed. A testator may leave as a 
legacy the property of another, and if the legatee 
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can prove that he knew it to be so, the heir 
must buy the object for the legatee or pay him 
the value. If a testator gives as a legacy a thing 
pledged to a creditor which he knew to be 
pledged, the heir must redeem it. If the legatee 
has acquired the thing left to him by way of 
clear gain {causa lucrativd) and without burden 
or expense, before he is entitled to it under the 
will, he cannot regain it or its value. Future 
products may be given as a legacy. If the same 
thing is bequeathed to two or more persons, 
either jointly or separately, they take equally; 
but if any fail to take, their shares go by accrual 
(jus a^creacendi)*' to the rest, unless the testator 

* The rules of the jus accrescendi, as applied to legacies, varied 
at different stages in the history of the law. 1. By the old law, 
if the legacy were given per vindicationem or jper prcec^tiomm to 
more persons than one, either conjointly or separately, a lapsed 
portion {portio deficientis) accrued to the co-legatees. In con<r 
joint legacies per damnationem, a portio deficientis lapsed to the 
inheritance. So in disjoint legacies, where the same thing waa 
left under this form separately to more than one, as each cO' 
legatee could claim from the heir the whole gift or its value, it 
was the inheritance which benefited by a lapse. 2. By the Zear 
Papia Poppcea (a.d. 10), legacies which lapsed either by force of 
the civil law (in causd eaduci) or by virtue of the Lex, wer& 
given (!) to co-legatees having children, (ii) to heirs who had 
children, (iii) to legatees generally having children, (iv) to the 
public treasury. The Lex did not apply to ascendants and 
descendants of the deceased, who enjoyed the jus antiquum, 
8. Justinian abolishes the rules of the Lex Papia as to caduca^ 
and restores the principles of the old law of legacies per 
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expressly forbids it. If a testator gives his own 
property as a legacy and then sells it (without 
intending to revoke the legacy), the legatee is 
entitled to it. So if a testator pledges im^ 
movables which he has given as a legacy. If a 
creditor gives a discharge to his debtor as a legacy 
(legatum liberationis) the heir cannot recover 
the debt from the debtor. A man may bequeath 
to his wife her marriage portion (jyi^OBlegare 
dotem)* if he has received it The regvla 
Catoniana provided that a legacy invalid at the 
time of making the will could never become 
valid, quody si testamenti facti tempore deces^ 
sisset testator, inutile foretj id legatum quando- 
cwnque decesserit non valere, Quce defirdtio, 
Celsus adds, in quibusdam falsa est (D. 34. 
7. 1.) If the legacy perishes before delivery 
without the fault of the heir, the legatee loses it ; 
otherwise, the heir is answerabl^. 

The enfranchisement of a slave by will does not 
carry the gift of the pecvZium, unless expressly 
bequeathed. If it is given by legacy, an increase 
or diminution happening in the lifetime of the 
testator is at the gain or loss of the legatee; 

vtndicationenif without recognising the distinctions made nnder 
any other form. 

* So called because the dominium of the dos remained in the 
wife, the husband taking only a life interest. The legacy would 
be more beneficial to the widow than an actio de dote 
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but when it takes place between the death of 
iihe testator and the entry of the heir (the dies 
cedit in this case) the legatee gains any augmen- 
tation derived ex rebus pecidia't^us, but if 
^diunde, only if he be the slave himself and not 
jaxi extraneus. When a slave has his pecvZium 
l>equeathed to him, he cannot demand from the 
heir what he has expended in rationes dominicds 
—in the interest of his master. 

The expression dies cedit (the day begins) ap- 
3)lied to a legacy, means that the interest in it 
has vested, that the debt is owing; dies venit 
•(the day is come), that it may be denlanded for 
possession, that the debt is payable; the dies 
cedity being the day of the testator's death (ex- 
•cept in gifts of freedom to slaves and legacies 
of personal servitudes), and the dies venit the 
day of the heir's entry on the inheritance. The 
legatee takes the legacy just as it is' on the dies 
cedit 

The legacy of a debt by a debtor to his 
creditor is valid, if it is of any advantage to 
the creditor. 

LegatwTii nominis is the legacy of a debt due 
to the testator. . 

Legatum generis is the legacy of one thing not 
particularly specified out of a class, the choice 
jesting with the legatee unless reserved to the heir. 
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Legatum optionis is the legacy of a right ta 
choose an object from among certain others. By 
the old law, if the legatee died without making' 
his choice, the legacy perished with him. Justi- 
nian allows his heirs to take if he survives the 
testator. When the choice is left to more than- 
one, if the legatees cannot agree, the decision is*- 
made by lot. 

Legatees must have teatamenti f actio with the" 
testator, i.e., they must have the jus Quiritiura, 
and not be under any legal disability (as heretics)* 
(See p. 91).) 

Legacies to uncertain persons (if they can het 
discovered) are valid. In the time of Gains, 
such legacies were void without a certa demon^ 
stratio. 

Formerly, a legacy to a postwnius alienns^ 
(i,e,, one who, if bom in the lifetime of the tes- 
tator, would not have been in his power, and 
consequently not among his sui heredes) was void. 
Nor could he be instituted as heir, though the 
prastor gave him honorum possesaio. Justinian 
allows both, nid in utero ejvs sit qucejure nostro 
uxor esse non potest. 

A testator cannot give a legacy to the slave of 
his heir (except on the condition of his being free 
when the dies cedit), but if a slave be instituted 
heir, a legacy may be given to his master, pro* 
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vided that the slave has ceased to be in his power 
at the time of entering on the inheritance. 

A mistake in the noimn, pi^cenonien, or cog- 
Tiomen of a legatee, or an incorrect description 
(falsa demonatratio), or a false reason for giving 
the legacy, does not make it invalid. 

A legacy written in the will before the insti* 
tution of the heir, or made to take effect after 
the death of the heir or legatee, or given by way 
of penalty (poence nomine) is made valid by 
Justinian. (Invalid by the old law.) 

A legacy may be revoked or transferred in the 
same will or in a codicil. Also by disposal in the 
testator's lifetime. 

See Appendix, p. 226. 



122 LEX FALCIDU. 



OF THE LEX FALCIDIA. 

By the law of the XII Tables, a testator was 
unrestricted in the disposal of his property, and 
mi^t leave to his heir nothing but the empty 
name. The consequent abstention of heirs 
resulted in jfrequent intestacies, and legislation 
became necessary. 

1. The Lex Furia (b.c. 182) limited individual 
legacies or donations TnoHis causa to sums of 
1000 a^ea. 2. By the Lex Voconia (b.c. 169) no 
single legatee could take more than the heirs 
received. 3. As both these laws were evaded by 
the multiplication of legacies, the Lex Falcidia 
(ac. 40) provided that no testator should give 
more than three-fourths of his property in lega- 
cies, so that one-fourth might always remain to 
the heir or heirs. 

The value of the estate is taken at the testator's 
death, and the fourth calculated after deducting 
his debts, funeral expenses, and the price of the 
manumission of his slaves. 

The heir cannot claim the benefit of the law 
unless he has made an inventory of the estate. 

The law does not apply to military testa- 
ments. 

The Lex was extended (1) by the 80 Pegaaia' 
num to fideicommissa ; (2) by Antoninus Pius 
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to fideicommissa charged on successors ab vntes- 
tato ; (3) by Septimius Severus to donations 
"mortis causa ; and (4) to gifts between husband 
and wife. 

In the Novels, Justinian allows the testator to 
exclude the operation of the Lex hy b, special 
declaration. 



OF FIDEICOMMISSA. 

Inst. II. 23, 24. Gai. II. 246—289. 

Fideicommissa are gifts in trust, 1, of the 
whole inheritance, and 2, of a particular thing. 
They are generally testamentary, but may also 
be made by an intestate on his death-bed. They 
were originally invented to enable a testator to 
bequeath property to a person with whom he 
had not the testavienti factio, through the 
medium of someone who was capable of taking, 
in trust for the beneficiary {fideiconvmissaHus). 
At first the heir (Jiduciarius) was only bound in 
honour to execute the trust, but it was afterwards 
enforced by the consuls (under Augustus), and 
finally by a special prcdor fideicommissarius. 
Fideicommissa are not subject to the strict 
rules of the civil law as to legacies, and may 
be expressed in any language. All kinds of 
property may be passed by them to almost any 
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beneficiaries irrespectively of testamenti /actio, 
and they may be simple or conditional. 

An heir must be appointed in a will containing 
a Jideicorrmiissuin. 

Gains says that when the heir has given up the 
inheritance to the fideicommisaaHv^, he still 
remains heir, but the beneficiary stands some- 
times heredis loco, sometimes legataini. For- 
merly, Tiec hei^edis loco et^at nee legataHi, sed 
potiua emptoria, for the inheritance was sold 
nuTYvmo uno dida causa to the beneficiary, who 
undertook by stipvZationes emptcc et venditce 
hereditatis to indemnify the heir against all 
losses and expenses on account of the inheritance, 
while th6 heir promised to give up whatever 
might accrue to the estate, and to allow the fidei- 
commi$8ariu8 to conduct hereditaHas actiones as 
his agent (pi^ocurator or cognitor). 

By the SG Trebellianum (a.d. 62) the fidei- 
commiaaccrius took the place of the heir at once, 
without the old fiction of sale, the praetor grant- 
ing utiles actionea (p. 178) to and against iim, 
instead of the heir. 

If the heir was called upon to give up more 
than three-fourths of the estate, the SG Pega- 
sianv/m (a.d. 70), without repealing the former 
SG, allowed him to retain a Falcidian fourth, as 
if he took no benefit he might refuse the inherit- 
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ance, and the trust would perish. When the 
heir took a fourth, he and the beneficiary made 
stipulations paHis ei pi'o parte as to sharing the 
benefits and burdens of the inheritance in pro- 
portion to their respective interests. Thus the 
beneficiary was placed legataHi partiarii loco* 
for he shared the inheritance with the heir. If 
the heir did not choose to take a fourth, he and 
the beneficiary made the stipulations emptcB et 
vevditce hereditatis above mentioned. If the 
heir refused the inheritance, the praetor could, 
at the request of the beneficiary, order him to 
enter and give it up, at the same time granting 
utiles dctioTies to and against the recipient as 
under the SC Trebellianum. In this case there 
was no need of any stipulations, as the heir could 
neither gain nor lose by the inheritance. Qui 
jussu prcetoris adit hereditateni, onmi comnwdo 
pi'ohiberi debet (Julian, D. 36. 27. 14.) 

Justinian unites these two SCC into one, under 
the name of 8C Trebellianum, by which the heir 
retains the fourth or deducts a particular thing as 
an equivalent, and the beneficiary stands in loco 
heredis. If the heir is requested to give up the 
inheritance after retaining a fourth, the actions 
are proportionably divided between him and the 

* Legatariui partiarius was a legatee who took not a parti- 
cular thing, but a portion of the goods of a testator. 
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fideicommissaontis (sdnduntur actiones). So if 
the heir has to retain a part of the inheritance 
to supplement a legacy worth less than a fourth, 
as far as relates to that part But if he deducts 
a particular thing as an equivalent, the actions 
are transferred to the beneficiary in solidum. 

A legacy to the heir, equal in value to not 
less than a fourth of the inheritance, is considered 
as a satisfaction of the fourth given by the new 
SC Trebellianumy and he takes it free from 
incumbrance as a simple legatee. The whole 
residue of the inheritance, with its rights and 
obligations, is then transferred to the beneficiary. 

A beneficiary may be charged with a further 
fideic(yrm)iis8n/m, but may not retain a |fourth 
like the heir. He may put the heir to his oath 
to say whether he has been charged with a trust 
or not. 

A person about to die intestate may charge his 
successors (whether heredes legitinii or bonorum 
* possessores) with a JideicoTaTnissum, 

Particular things may be left by fideicovi* 
TnissTJi/ni, whether the property of the testator, 
the heir, a legatee, or a,ny one else. Hoc solu7)i 
observandum est, says Gains, ne plus quisquam 
o^ogetur alicui restituere quani ipse cepeHt 

A testator may enfranchise his own slave, or 
another's, by Jideicommissum. A slave so en- 
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franchised becomes the freedmaa of the fiduci- 
aHu8 who manumits him; but if enfranchised 
directly by will, ipsius testatoria lihertus fit, qui 
etiam Ordnus appellatur. (See p. 40.) 

A fideicommissurri is generally expressed by 
the words peto, rogo, volo, mando, or tucB fidei 
committo. 

Gains enumerates the difference between fideU 
commissa and legacies existing (1) before his^ 
time^ and (2) at the period in which he wrote. 

1. Formerly (1) peregrini could take fidei- 
commissa (up to the time of Hadrian); also 
(2) ccelibes and (n^bi (till the SO Pegasianum, 
A.D. 70) ; so, too (3), uncertain persons and 
postumi alieni (till the time of Hadrian); and 
(ii) fideicommissa could probably be made poence 
oiomine. 

2. In the time of Gains, unlike a legacy (1) a 
fideicomraissvmi could be given by a nod ; (2) it 
could be charged on heredes ah intestato ; (3) it 
could be contained in unconfirmed codicils ; (4) it 
could be charged on a legatee or a first fidei- 
commissarius ; (5) it could confer liberty on 
another man's slave ; (6) it could charge an heir, 
even in an unconfirmed codicil (see p. 130), to 
give up the whole or part of an inheritance; (7) it 
could pass an inheritance to a woman contrary 
to the terms of the Lex Voconia ; (8) it could 
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pass inheritances or legacies to Latini (contrary 
to the Lex Junia) ; (9) contrary to a SC, it 
iCnabled a slave less than thirty years old to be 
instituted heir and enfranchised, and on reaching 
that age to claim his liberty and the inheritance ; 
(10) it could charge an heir on the day of his 
death 4 (cum morietwr) to give up the inheritance 
in whole or part to another; (11) it could be 
^ven after the death of the heir ; (12) it must 
be recovered before the consul or prcetoi* jideicom- 
missaHus, or governor of a province, and not by 
means of b, formula (as a legacy) p^y* ovdinariwni 
judicium.; (13) it could be recovered at Rome 
throughout the year, and not (like legacies) only 
on days appointed for legal business,* cum res 

* In the time of Gains there were 2S0 such days in the year. 
JVU NefastuM erit, per quern Tria Verba (do, dico, addico) 

tUentur ; 
Fastua eritf per guem lege liceUt agu — Ovid, Fasti^ I. 47. 

On the introduction of Christianity, the old holidays (/erus) 
-were superseded by the Sunday and Christian festivals. A con- 
stitution of Valentinian II., Theodesius I., and Arcadius, in 
ii.D. 389 (the era of the formal extinction of paganism), while 
d^laring all days to be juridid, direct two months to be ob- 
served as holidays in summer and autumn, also Sundays, the 
foundation-days of Rome and Constantinople, the first of Jan- 
uary, And a week at each of the f estivak of Christmas, Epiphany, 
;a>nd Easter. From a constitution of Theodosius I., it appears 
that the harvest and vintage vacations extended from the 8th of 
July to the Ist of August and from the 10th of September to 
the 15th of October. Another constitution orders aU criminal 



FIDEICOMBIISSA. 129' 

agumtur; (14) it carried interest and accumula- 
tions in case of delay; (15) it was valid though 
written in Greek ; (16) Jideicommissi nomine 
semper in simplum persecutio eat, but in a 
legacy per damnationem an action lay against 
the heir for double ; (17) quod quisque ex fidei- 
commisso plus debito per ei^orem aolverii^ 
repetere potest, but not so in a legacy per dam^ 
nationem, nor when a legacy has been paid 
which is not due ; (18) although fideicom/missa 
were generally of much wider scope than lega- 
cies, a tutor could be appointed by the latter 
but not by the former. 
As already stated, Justinian places legacies on 



proceedings to be suspended during Lent (Cod. 3. 12. 2. and 7). 
In England, it was directed by Edward the Confessor "that 
from adyent to the cft^tave of the epiphany, from the ascension 
to the octave of pentecost, and from three in the afternoon of all 
Saturdays till Monday morning, the peace of God and of holy 
church shall be kept throughout all the kingdom." '*And bo 
extravagant," says Blackstone, " was afterwards the regard that 
was paid to these holy times, that in the reign of Eling Edward L 
(till the Stat, of Westminster 1) no secular plea could be held^ 
nor any man sworn on the evangelists, in the times of advent, 
lent, pentecost, harvest and vintage, the days of the great 
litanies, and all solemn festivals." The portions of time not 
included in these prohibited seasons produced the fourfold divi- 
sion of Hilary, Easter, Trinity, and Michaelmas Terms. These 
periods have since been regulated by several Acts of Parliament^ 
and the Easter and Trinity Terms no longer depend upon the 
movable feasts from which they take their name and origiii^ 
See Blackstone, Tol. III. p. 275. 
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•an equality with Jideicommissa (Inst. II. 20. 3.), 
but the distinction las to the gift of liberty to the 
^lave of another (5) remains in force. 
See Appendix, p. 227. 



OF CODICILS. 

Inst. II. 25. Gai. 11. 270, 273. 

Codicils were not in use before Augustus. 
They were invented by the jurists. If unattached 
to a will, they are directions to the heredes ah 
intestato. If confirmed by subsequent will, they 
are considered to form part of it. If subsequent 
to the will, they need not be confirmed. They 
may create fideicommissa without a wiU. Their 
number is unlimited, but, whether verbal or in 
writing, they must be made uno conteoctUy and 
hefore five witnesses, who must sign them if 
written. They need not be written or signed by 
the testator. 

An heir can neither be instituted nor disin- 
herited, nor can an institution be revoked, nor 
substitution made, by codicils (even though con- 
firmed by will) except through a fideicom- 
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OF INTESTATE SUCCESSION". 

Inst. III. 1—6. Gai. III. 1—24. 

An intestate is one who dies without a will, 
or who leaves a will which is revoked, invalid, or 
abandoned by the heir. 

By the law of the XII Tables the inheritance 
of an intestate devolved on, 1, his sui lieredes, 
% the agnatiy and 3, the gentiles * (afterwards on 
the cognati, by praetorian law). 

1. Sui heredes (vide p. 110). The swi called 
to the inheritance are those who are in the imme" 
diate power of the deceased at the time of his 
death, and who become sm jwHs at that moment. 
Therefore, if the intestate has a son and a grand- 
son by that son both in his power, the son 
fiucceeds, and not the grandson. Those permitted 

* The gentiles were ''the collectiye members of the dead 
man's gens or House. The house was a fictitious extension of 
the family, consisting of all Roman Patrician citizens who bore 
the same name, and who, on the ground of bearing the same 
name, were supposed to be descended from a common ancestor. 
Now the Patrician Assembly, called the Comitia Curiataf was 
a Legislature in which gentes or Houses were exclusively repre- 
sented. It was a representative assembly of the Roman people 
constituted on the assumption that the constituent unit of the 
state was the Getis.'* (Ancient Law, p. 200.) Plehs gentem non 
Kabet. Cicero says, Gentiles sunt qui inter se eodem nomine sunt, 
qui ah ingenuis oriundiy quorum majorum nem>o servUutem serviitf 
qui capite non sunt deminuti, 

Y.1 
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to rank with the sui are necessarii heredes. 
Among 8ui heredea inheritances are divided per 
stirpes (by representation), and not per capita 
(in equal shares to all in their own right), as- 
among agnati and cognati, so that grandchildren 
take the. share of their deceased parent, and the 
nearer in degree do not exclude the more 
remote. 

The prcetooHan law. Although emancipated 
children cannot be sui heredes, the praetor natu- 
raZi asquitate motus gives them the possessio 
bonoruTn unde liberi (p. 144) for their share of 
the inheritance. But they must bring into the 
inheritance all the property they possessed at the 
time of the father's death (collatio honoi^m),. 
because if they had remained in the family they 
would have acquired it for him. Besides eman- 
cipated children, if they themselves are dead,, 
their children conceived after the emancipation 
have the possessio bonorum. 

When a will does not expressly disinherit a 
8UU8 heres, or one who has been raised to that 
rank, the praetor gives him possessio bonorum 
contra tabulas, the same rules applying as to 
emancipated children. 

Formerly an adopted son who remained in hi& 
adoptive family lost his right of succession to 
his natural father, but became a auus heres of 
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his adoptive father. If emancipated by his 
adoptive father in the lifetime of his natural 
father,- the praetor gave him the succession to his 
natural father, but he lost all claims as a suvs 
heres on his adoptive father. If he left his 
adoptive family after his natural father's death, 
lie lost all claims on either father, except to 
bonorvmi poasessio as a cognatua of his natural 
father in default of sui heredea and agnati. 

By a constitution of Justinian, children adopted 
by an extraneus do not lose their right of suc- 
ceeding to the inheritance of their natural father 
;as sui heredea, while they gain the right of suc- 
ceeding ab inteatato to their adoptive father. 
But an adoptive father is in no way bound to 
institute or disinherit an adopted son. This does 
not apply to children adopted by an ascendant 
(adoptio pletui). 

Formerly grandchildren by a daughter were 
not allowed to rank as aui heredea, but by im- 
perial constitutions they could succeed to two- 
thirds of their mother's share, if there were other 
sui heredea, and to three-fourths if there were 
only agnati to come in with the mother. Justi- 
nian allows them to take the whole of her shara 
They are, however, necessarily extranei heredea. 

2. Legitima agnatorum hereditas. In default 
of aui heredea and those who rank with. tibft\SL 
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the law calls the nearest agnati, or legitimes 
personce, i.e., relatives (both male and female), 
by imbroken male descent from a common an* 
cestor, and members of the same civil family 
(p. 61). By the law of the XII Tables only the 
nearest agnate or .degree of agnates could suc- 
ceed before the gentiles : so that if the nearest^ 
agnates refused the inheritance or died before 
entering, the succession passing over the remain- 
ing agnates devolved on the gentiles. But Justi- 
nian allows all the agnati of whatever degree* 
accordiug to proximity to take before the cognuti, 
the nearest degree excluding the more remote. 
Gains remarks that in his time the praetorian 
law had corrected this and other inequalities of 
the civil law by calling to the inheritance (mines 
qui legitimo jure defiduntur. This illustrates- 
the levelling character of Eoman equity. (See 
Anc. Law, p. 58.) 

The XII Tables made no distinction between- 
male and female agnati, but the responsa ponir- 
dentuni, which formed the media juHsprvdentia 
prior to the imperial constntutions, subtilitate- 
quadam eoccogitatd expressly excluded women 
beyond the degree of sisters (consanguinece or 
germance) from the succession of agnati.* The 
praetors gave them honorum possessio unde cog- 

* Id, Jure civUi, Voconioi[i6i. ratiotw videtur Rectum (PauL) 
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nati if there were no agnati, but Justinian 
restores the law of the XII Tables. 

Agnatio was destroyed by capitis deminutio^ 
Therefore emancipated children lost the rights of 
agnation. But the Emperor Anastasius (503 A.D.) 
allowed emancipated brothers and sisters ta 
succeed as agnates to one half of their natural 
share. Justinian gives them their whole share^ 
and admits their children, together with uterine 
brothers and sisters and their children. But 
the inheritance is divided per capita, and 
not per stirpes (as among sui heredes), so that 
if the intestate leaves a brother or sister, and 
they accept the inheritance, the more remote 
degrees are excluded. 

The time for ascertaining the nearest agnati is 
at the death of the intestate ; or if the deceased 
has made a will, as soon as it is certain that 
there will be no testamentary heir. 

An ascendant who has emancipated a descen- 
dant may succeed to his property imder an 
implied fiduciary contract next after the brothers, 
and sisters of the deceased. 

Oermani are children by the same father and 
mother, consanguinei by the same father but 
not the same mother, uterini by the same 
mother but not the same father. Consanguineus 
is often used as equivalent to gerraanus. 
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By the old law there was no succession 
between mother and child, but the praetor 
^ve them bonorum poaaesaio undo cognati 
(p. 144). 

The SO Tertvllicmum (158 A.D.) permitted a 
mother who had three children (if a freedwoman, 
four) to succeed in the rank of agnati to her son 
or daughter dying without issue, though not to 
^ny further descendants. But she was excluded 
by any brothers (consanguinei) of her deceased 
child ; or if there were no brothers, but sisters, 
by the same father, she took an equal half with 
them. The jus trium liberorum only availed as 
an excuse from serving the oflSce of tutor (p. 69) 
and other duties, if the children were alive or 
bad died in war (qui pro republica ceciderunt, 
in perpetuum, per gloi'iam, vivere intelli- 
^guntur). One of the penalties of celibacy im- 
posed by the LexPapia Poppcea was the inability 
to take under a will, so in order to enable their 
temples to receive legacies, the Gods themselves, 
and even the Vestal Virgins, had the honour of 
three children ascribed to them. The privilege 
^as also sold by the emperors. Paul says : — Jus 
liberorum mater habet, quce tres liberos aut 
habet, aut habuit, aut neque habet oieque habUit 
Habet cui supersunt Habuit quce amisit 
Neque habet Tieque habuit, quce benejioio prin- 
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cipis ju8 liherorum consecuta est* (Sent IV. 
9.) But it was not necessary for this purpose 
that the children should be surviving. 

Justinian allows a mother to succeed irrespec- 
tively of the number of her children. If there 
are sisters only of deceased, the mother takes 
half and sisters the other half. If there are 
brothers only, or both brothers and sisters 
(whether consanguinei or utmni), the mother 
takes equally with them per capita. The right 
does not extend to the grandmother. In the 
case of children dying impuberes, a mother 
might lose her succession by having neglected 
to obtain a tutor for them during the space of a 
year. The SG applies to illegitimate children. 

The SG Orphitianuin (178 a.d.) permits chil- 
dren to succeed to their mothers dying intestate. 
They are preferred to the consaTiguinei, or agiiati 
in the second degree (i.e., brothers and sisters 
natural or adopted), or to any more remote ag^ 
mati. 

Imperial constitutions extend this right to 
grandchildren. It is lost by capitis deminutio 



* Martial, though without children, obtained this privilege 
from Domitian on the ground of his literary merits. 

Natorum mild jus trium rogantif 
Musarum pretium dedit mearum 
Solus qui potercU, (11. 91.) 
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maxima and minor, but not minima. This SO 
also applies to illegitimate children. 

Accrual, When there are several heredes legi- 
ti/mi, and any fail to take their shares, such shares 
accrue to those who accept the inheritance ; and 
if any who have entered die before the accrual, 
then to their heirs. But by a constitution of 
Justinian the share of an heir who dies while 
exercising the jus deliberandi passes to his own 
heirs, and does not accrue. 

3. Cognatorv/m sv/icessio. In default of aui 
heredes, agnati, and those permitted to rank with 
either, the praetor calls the nearest cogn^tti to suc- 
ceed (instead of the gentiles of the XII Tables). 

Gognati include all blood relations, male or 
female, descended from two legally married persons. 

In this third order the praetor admits, 1, agnati 
who have lost the right of agnation by a capitis 
deminutio minima ; propter cequitatem rescindit 
eorv/m capitis demimUionsm prcetor (Paul); 
2, persons related collaterally only by the female 
line ; 3, children in an adoptive family to the in- 
heritance of their natural parents (see p. 54) ; 4, a 
mother to her children, and children to their 
mother ; 5, female agnates beyond the degree of 
consanguinece* (Qai. III. 29) ; and 6, illegitimate 
children. 

* Femince ad hereditatei lefftttmas ultra comanguineas tuc- 
^euioihes non admiUuntur. (FAVL^Sent. JRec. IV. 8.) See p. 13 i. 
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The changes of Justinian already noticed em- 
bodied much of the praetorian dispensation. The 
succession of cognatii^ limited to the sixth degree 
(except children of a second cousin in the seventh)^ 
while agnati may succeed beyond the tenth. 

For calculating the degrees of collateral rela- 
tionship, vide sup. p. 48. 

Servilis cognatio was not recognised by the old 
law. But Justinian allows the offspring of a free 
parent and a slave, when both the slave parent and 
the children are enfranchised, to succeed to their 
parents, and bar the right of the patron (patron- 
atu8 jure in hac parte sopitd). Such children can 
also succeed to each other, ad similitudinem eomm 
qui ex justia nuptiis procreati sunty whether all 
bom slaves or some free and others slaves, and 
whether bom of the same father and mother, or 
only of the same father or the same mother. 

For the changes made in the Novels, see p. 146. 

The Boman law of Testamentary and Intestate 
succession is the model of almost all European 
law on those subjects. The English law of Wills? 
differs from the Eoman, but the Statute of Dis- 
tributions is borrowed from the 118th and 127tb 
Novels of Justinian. 

See Appendix, p. 222 ; and Ancient Law, c. 7- 
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OF THE SUCCESSION OF LIBERTI. 

Inst. III. 7, 8. Gai. III. 39—76. 

1. By the law of the XII Tables, a freedman 
might omit his patron in his will ; a freedwoman 
<;ould not make a will without the auctoriUis of 
her patron, who was her tutor legitimus. If a 
freedman died intestate, the patron succeeded 
After the sui heredes (who might be gained by 
-adoption). A freedwoman could have no 8ui 
Jieixdes. 

2. By the praetorian law, if a freedman had 
-children bom in marriage (whether in his power 
'Or not at the time of his death), and instituted 
iihem as heirs in his will, the patron was excluded. 
So if they were omitted, and obtained bonorum 
jpo88e88io contra tabulas ; but not if disinherited, 
9mm exheredati nullo modo repelUhantpatronuTa. 
If he had no naturalea liberi, he must leave to 
Tiis patromis (but not to a patvona), one half of 
his property. If he died intestate, his sui heredes, 
if gained only by adoption or marriage in manu, 
did not exclude the patron. The praetorian law 
^id not alter the position of the libeHa, 

3. By the Lex Papia Poppcea (a.d. 10) in- 
<jreased rights were given to patro^ii in the case of 
rich lihertiy whether dying testate or intestate, 
"who left less than three children. If the freed- 
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man left 100,000 sesterces and two children, the 
patron took a third; if only one child, a half. A 
liberta who left four children was freed from the 
tutela of her patron ; but if she made a will, he 
was entitled to a pars virilis or proportional share, 
according to the number of children that survived 
her. If she died intestate, the patron took the 
whole until the 8G Orphitianum (p. 137), which 
excluded him in favour of her children. 

If the patron died before the freedman, 1, by 
the law of the XII Tables, the patron's children 
and grandchildren exfilio of either sex succeeded 
to his right. 2. The praetorian law excluded the 
females. 3. For the provisions of the Lex Papia 
Poppcea, see Gai. III. 45 — 54 ; and for the suc- 
cession of patrons to Latini Juniani and dediticii, 
see Gai. IIL 55 — 70, and Inst. III. 7. 4. 

4. In the time of Justinian the following changes 
appear :— The distinction between dves and Latini, 
patroni and patronw, liberti and libertce, is abo- 
lished ; if the freedman dies intestate, his children 
succeed first (see aervilis cognatio, p. 139) ; in 
default of children, the patron and his descen- 
dants ; and in default of these, the collaterals of 
the patron to the fifth degree. If the freedman 
has children, or leaves less than 100 aurei (one 
aureus being=1000 sesterces), he may make what 
will he pleases ; if no children, or if more than 
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100 aurei, he must leave his p%tron one-third, or 
the prsetor will give it contra tabvZas. Pene enim 
eonsonantia jura ingenuitaUs et libertinitatis in 
3UCce8sionibu8 fedrnus, (Inst. III. 7. 3.) 

Asdgnatio libertorum. If a freedman dies 
^without children after the decease of his patron, 
his property devolves on all the children or descen- 
dants of the patron who are in the same degree. 
But the patron may assign a freedman or freed- 
woman to any one of his children of either sex, 
who will exclude the others. The right, how- 
ever, is limited to a patron who has at least two 
children in his power, and he can only assign to 
■children who are under his potestas. 

The assignment may be made in any terms 
-either with or without a will or codicil, and even 
by a nod. It may be as easily revoked, etiam 
^vdd voluntate. 



OF BONORUM POSSESSIO. 

Inst III. 9. Gai. III. 25—38. 

Bonorv/ni possessio is the succession to the 
aggregate of rights (universitas rerv/m) both of 
testators and intestates given by the praetorian 
law to persons who have not the character of 
heirs by the strict terms of the civil law. Ulpian 
defines it as the jits persequendi retinendiqiie 
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patri/monii aive rei quce cwjusque cum moritur 
fwit The praetor's action takes place confir- 
momdi vel sv/pplendi vel emendandi veteris 
juris gratid. He cannot give immediate domi^ 
nmm QuiHtariumf but only bonitariwm, or 
equitable ownership,* nor can he admit aiiy one 
expressly excluded by the law. He sometimes 
confirms the law by giving possessio secundum 
tabvZas (according to the terms of the faulty 
will), and also calls sui heredes, agnati, and cog- 
nati to the possessio ab i7vtestato. The praetor 
cannot make a legal heir, but only a bonorum, 
possessor, and he grants the possessio to many 
orders of persons from the wish that no one 
should die without a successor: in the case of 
testators, 1, contra tabvlas, to children passed 
over in the will ; 2, secundum tabvlas, to the 
legally instituted heir, though the will is informal : 

♦ But this dominium honitarium may be ripened into Quiri' 
tarium, or complete legal o^vnership, by the operation of uaucapio 
(p. 85). " The principal qualities of Roman property were in- 
communicable except through processes which were supposed to 
be co-eval with the origin of the Civil Law. The praetor therefore 
could not confer an Inheritance on anybody. He could not place 
the Heir or Co-heirs in that Tery relation in which the Testator 
had himself stood to his own rights and obligations. All he could 
do was to confer on the person designated as Heir the practical 
enjoyment of the property bequeathed, and to give the force of 
legal acquittance to his payments of the Testator's debts." 
Ancient Law, p. 211. Apud peregrinos, says Gaius, unum est 
dominium. II. 40. See p. 72. 
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in the case of intestates, 1, possesaio unde liberi, 
to sui heredes, and those admitted to their rank,, 
as emancipated children; 2, unde legitimi, to 
the legal heirs ; 3, unde decern personce, to the 
ten persons preferred to a manwmiaaor eodra- 
neu8 (p. 56) ; 4, vmde cognati, to the nearest cog- 
nati (see p. 138) ; 5, turn quern ex familia, to 
the nearest member of the family of the patron ; 
6, unde patronus patronave, to the patron or 
patroness, their children and ascendants ; 7, unde 
vir et uxoi\ reciprocal rights of succession to a. 
husband and wife, when the latter has not passed 
in manvmi viri ; 8, unde cognati manv/misaoris,, 
to the cognati of the manumissor. In default 
of all these, the posseasio goes to the fiscua or 
imperial treasury as the ultimua herea. 

Justinian abolishes the 3rd, 5th, 6th, and 8th, 
because he allows parents who have emancipated 
their children to succeed to them by an implied 
fiduciary contract (p. 56), and because the suc- 
cessions of libertini and ingenui are now the 
same, except that those of the former are limited 
to the fifth degree. But he adds another bonorwm 
poaaeaaio, called uti ex legibua, viz,, to those to 
whom it is given ex novo jure by any law, SG, or 
constitution, either in the case of testates or in- 
testates. The praetor does not make it a settled 
rule, but uses it as a last and extraordinary 
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resource, according to the exigencies of the 
cavse. 

Bonorum possesaio is said to be (1) edidalis^ 
when the case falls under the general and formal 
orders of the Edict ; and (2) decretalia, when onljr 
accorded after special consideration and under 
peculiar circumstances, perhaps with conditions, 
and restrictions. 

Gains says that bonorum possessio might be 
given either (1) cum re, i.e., beneficially, or (2) sine 
re; (1) cum re, if the possessor is assured of 
holding the bonxi with undisturbed possession: 
against the legal heirs (si nemo sit alius jure 
civili heres, ipsi retinere hereditatem possunf) ^ 
(2) sine re, if he is exposed to dispossession by the 
heirs at civil law. Com. II. 148, 149, and III. 35. 

In the time of Justinian it was probably never 
given sine re. Cum paulatim tarn ex usw 
hominum quam ex constitutionum emendatio- 
nibus, coepit in unam consonantiam jus civile 
et prcetoriumi jungi. (Inst. II. 10. 3.) 

Parents and children must demand the posses- 
sio within one year, all other persons within lOO 
dies utiles, i.e., after they are aware of their 
right, otherwise those next in succession become 
entitled. Imperial constitutions allowed a mere 
expression of the wish to succeed to take the 
place of a formal demand. 
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[The system of intestate succession is com- 
pletely changed by the 118th and 127th Novels 
{543 and 547 A.D.). The distinction between 
hereditds and bonorum poasesaio, agiiatl and 
-eogruUiy males and females, is abolished. New 
order of succession : 1, descendants (emancipated 
•or not, natural or adoptive, and whether descended 
through males or females), taking per capita in 
the first degree, and per athpea in the second ; 
2, ascendants (the nearest excluding the more 
remote, and the paternal and maternal line each 
taking half). If there are no brothers or sisters 
of deceased of the whole blood, the ascendants 
take per atirpea ; if there are, they take equally 
Avith the nearest ascendants per capita; 3, if 
there are neither descendants nor ascendants, 
then brothers and sisters of the whole blood, and 
in default of these, of the half blood. By the 
127th Novel, children, but not grandchildren, of 
a deceased brother or sister, are admitted to 
represent their parent. 4. In default of brothers 
and sisters and their children, the nearest relation 
or degree of relations succeed {per capita, if more 
than one in same degree). In consequence of 
these changes, the tutela legitima (vide p. 61) 
falls to the nearest male relative of the deceased 
instead of the agnati.] 
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OTHER MODES OF UNIVERSAL SUCCESSION. 

Inst. III. 10—12. Gai. III. 77—87. 

Acquisitio per arrogationem. In the time of 
Gains, if a person gave himself in arrogation, all 
his property was acquired by the arrogator, except 
those things which were lost by the capitis demi-- 
nutio (as usufruct, the right to the services of 
freedmen, &c.). By Justinian's law, if a 'pater- 
familias gives himself in arrogation, only the 
usufruct of his property which is gained extHTir- 
secus passes to the arrogator, who also succeeds to 
his rights of action for debt But the arrogator is 
not liable for the son's debts, though he may be 
sued in his name by a utilis actio (p. 178) ; and if 
he does not defend him, the creditors may sell 
the son's property. In Justinian's time, use and 
usufiruct were no longer lost by a change of staius 
familice. 

Addictio bonarum libertatis causd. By a con- 
:stitution of Marcus Aurelius, if an inheritance is 
successively refused by the heredea ex testamhento, 
the heredes ab intestato, and the fiscus, and the 
testator has enfranchised slaves by his will, they 
may apply to have the property adjudged to them, 
instead of being sold by the creditors, in order 
to carry out the terms of the will, security being 
given for the full pajnnent of the debtE. ^ci ^^6*> 



148 MODES OF UNIVERSAL SXTCCESSION. 

if a master dies intestate, having enfranchised his? 
slaves, when it is certain that no one will accept 
the inheritance. 

If an heir who has renounced or abstained from 
the inheritance is restitutus in integrum after 
the addidio has taken place, the slaves do not 
thereby lose the liberty which they have once 
gained. 

The addidio may also be given to slaves en- 
franchised inter vivos or mortis catisd to prevent 
defrauded creditors from applying to have the 
^nanumissio set aside under the Leos joElia 
Sentia. 

The addictio was afterwards extended to an 
eoatraneus (Ic. other than the slaves enfranchised)^ 
and Justinian allows it to take place even after 
the property of the deceased has been sold by 
creditors, intra annate tamen tempus. The cre- 
ditors may also accept a dividend instead of 
taking security for full payment of the debts. 

In the first Novel Justinian provides that if 
any instituted heir fail to carry out the dis- 
positions of the will, the beneficiaries, or the 
heirs ab intestato, or even the fiscus may take 
his place, having first given security. 

Bonor^im empt'io per venditionem. Gains 
describes this form of succession per universi- 
tatem, but it disappeared with the ordinaria 
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jvdicia (p. 184) more than 200 years before Jus- 
tinian. It was a praetorian extension of the 
bonorum sectio of the civil law which gave the 
purchaser of au insolvent's estate sold by pubKc 
«iuction, a legal succession (as of an heir) to all 
his rights (in universum jus). In bonorum 
^enditio the goods sold might be (1), vivorum ; 
and (2), Tnortnorum. 1, vivorum, in the case of 
fraudulent or absent insolvents, or of one who 
had made a voluntary surrender of his estate 
(eessio bonorum ex lege Julia)* or of a judg- 
ment debtor against whom the allotted time had 
run. 2, TnortuoruTrij in the case of those who 
have no heirs, bonorum possesaores, or any other 
legal successors. The praetors gave the creditors 
possession of the property for thirty days in the 
first case and fifteen in the second, at the end of 
which a onagister was appointed from among 
them to sell the estate in one lot after advertise- 
ment (proseriptio), and intervals of thirty and 
twenty days respectively. The bonorum emptor 
then stepped into the universum jus of the 
debtor or deceased, but (like a bonorum possessor) 



* It appears from the Theodosian Code that bonorum eessio 
was confined by the Lex Jvlia to Koman citizens, but that it 
was extended to the provinces before the time of Diocletiaxi« 
C, Theod, Tit. Qui hon, ex. L. Jul. ced, possunt^ Laws 
I and 4. 
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as he had only a praetorian title, his property wa& 
Q/n bonis or honitarium, but could be ripened intO' 
dominium Quiritariv/m by usucapion. 

In Justinian's time, the property of insolvent 
debtors, instead of being sold in one lot, was dis- 
posed of in single or separate objects (distractia 
bo^ioi'um), the creditors dealing with them prout 
utile eia visum fueHt Under this system the 
creditors had no claim on property acquired after 
the bankruptcy as they had in the time of Gaiua 
(p. 110). 

By the SG Claudianum if a free woman co- 
habited with a slave against the consent of hi9> 
master, she lost both her property and her liberty 
to the master of the slave on account of her 
disgrace. If it was done with the master's know- 
ledge, she did not become his slave, but was 
considered to be liheHince conditionis, (Gai. I.. 
84, 91, 160.) Justinian abolishes this as being a^ 
miserabilis per universitatem acquisitio. 
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BOOK III— OF OBLIGATIONS. 

EX CONTRACTU AND QUASI EX CONTRACTU. 

Inst. III. 13—29. Gai. III. 88—181. 

Obligatio est juris vincvZnm* qiu) necessitate 
gstnngimur cdicujus solvendce rei secundurrh- 
nostvce civitatis jura. 

Obligations are I. Civil; and II. Praetorian;, 
according to the origin of the action which sup- 
ports them. 

They arise, I. Ex contractu; II. Quasi ex con- 
trcvctu; III, Ex delicto; and IV. Quasi ex de- 
licto. Gains does not make the divisions 11. and 
IV., but he adverts to jitasi-contracts (III. 91). 

A nudum pactum is a convention or agree- 
ment, unclothed with an obligation, or any rights 
of action. Quum nulla subest causa propter 
conventionem hie constat non posse constitui 
ohligationem, (D. 2. 14. 7.) 

* " The image of a vinculum juris colours and pervades everjr 
part of the Boman law of Contract and Delict. The law bound 
the parties together, and the chain could only be imdone by the 
process called solutu), an expression stiU figurative, to which 
our word ' payment ' is only occasionally and incidentally equi- 
valent." — Ancient Law, p. 324. 



152 COKTRACTS. 

An obligation is a right availing against a 
single individual or a group. Obligationum enini 
^tibstantia non in eo consistit ut aliquid nos- 
trum faciat, sed ut aliurti nobis obstHngat ad 
dandiim cdiqmd, vel faciendum, vel prcestandum. 
As a jus ad rem (acquirendam), or in personam, 
it is distinguished from jus in rem, or proprietary 
right availing against all the world. 

Obligations ex contractu, or contracts, are pacts 
to which legal obligations are attached.* They 
are I. Innominate (all made re), without parti- 
ocular names (Do ut des, Facio ut facias), and 
protected only by a general action, called in 
Ja^tum, prcBScHptis verbis, which can be accom- 
modated to any form of contract ; and II. Nomi- 
nate, with characteristic names and special actions 
Attached. 

I. Innominate contracts are such as permutatio 

* For a most important account of the history of Contract, 
«ee Ancient Law, pp. 314-338. 1. First came the solemn nexum, 
or transaction effected per ces et libram, contract being at this time 
practically undistinguishable from mancipation or conveyance. 
2. The second stage embraced the period of the four classes of 
nominate contracts growing up in historical order — Verbal, 
Literal, Real, and Consensual — when the old solemnities gradually 
•disappeared. 8. In the last stage the praetor granted equitable 
.actions upon Facts or Conventions which had never been matured 
into contracts by oblu/atio, provided that they were based on a 
consideration (causa). These were called "Praetorian Facts." 
<Cf. the History of Wills.) 
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or exchange, precarium or occupancy at will, 
iransactio or compromise. 

II. Nominate contracts are made 1, re; 2 
"verbis; 3, litei^; and 4, consensu, (In his- 
torical order the contracts verbis and Uteris come 
before re.) 

1. Real contracts (re) include all innominate 
contracts and four nominate: (i) Tniituum, (ii) 
comTYiodatuTYi, (iii) deposifum, and (iv) pignus. 
These contracts are completed by the mere deli- 
Tery of the particular thing. 

(i) Mutuum is a gratuitous* loan for consump- 
lion of things which are estimated by weight, 
number, or measure, as metals, coin, or wine, the 
borrower returning not the identical things lent, 
but others of like nature and quantity. Such 
things are called res fungibiles, because niutv/i 
"vice funguntur, and they can be replaced in 
kind (in genere). 

(ii) Commodatum is a gratuitous loan of a 
particular thing for temporary use, to be re- 
turned in its identical form (in specie), as a horse 
or a picture. The borrower is not (as he is in 

* It is thus distmguished from a loan at interest {foenore). 

See p. 179 n. Nam si mutuas non potero, cerium, est, 9uma/m 

JCBNORE. Plautus, Asinar. I. 8. 

Vita data est vtenda ; data est sine foenore nobis 

Mutua, nee certa persoluenda die. 

Ovid, ad Liviam. 
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fmituuTii) responsible for its loss by extraordinary 
accident, if he has employed the usual care of a^ 
diligent person, unless he loses it on a journey. 

(iii) Depositum is the delivery of a thing by 
its owner to another to keep it gratuitously and 
to restore it on demand. The depository is only 
answerable for fraiidident* loss. He is said to 
be in possessione of the thing deposited, the 
deposits remaining both owner and possessor 
(see p. 73). A deposit (as also pignus) may be 
made cu7)i fiducia for additional security. (Gai. 
II. 60.) 

A particular kind of deposit may be made, 
into the hands of a sequester, or stake-holder.f 
Sequester dicitur apud quemi plures eandem 
reni, de qua controvevsia est, deposue'imnt : dictu» 
ah eo quod occurrenti, aut quasi sequenti eos qui 
contendunt, conimittitur (D. 50. 16. 110.) He 
is not only in possessione, but the actual pos- 

* Dolus malus, or fraud, is defined by Labeo to be omnis 
caUlditaSf faUacia, machinatio ad ctrcumveniendumf fdllendum,. 
decipiendum alterum adhibita, (D. 4. 3. 1.) It vitiated every 
contract which it tainted. 

Culpa^ or negligence, is of two degrees : 1, lata (nimia negli" 

gentiOf non intdlig&re quod ornnes inteUigunt), which was dolo 

proxima ; and 2, levismna, or the omission of the most minute 

care. 

Mora is the neglect to perform a contract within the pre^ 

ficribed time. 

+ Aut ad arhitrum reditur, aut sequestra ponitur. 

Plautds. 
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sessor, id enim agitur ed depoaitione ut neutrivs^ 
poasessione id tenipus procedat (D. 16. 3. 17.) 

(iv) Pignus is the delivery of a thing to a 
creditor as a security for money due, on condition 
of his returning it when the debt is paid, with 
power of sale in default of payment.* The cre- 
ditor is not liable for accidental loss, but must 
employ the utmost care. 

2. A verbal contract (verbis) is made by ques- 
tion and answer in the way of stipulation to give 
or do something, as ''SpondesV '' Spondeo ;'' "Y 
"Promittisr '' Promitto ;" ''DahisV ''Daho;'' 
"Fades?" "Faciam." It may be made simply 
or conditionally. If a particular time is fixed^ 
the debt is due but not payable, before the expi- 
ration of the time (cessit dies, sed nonduin venit). 
If the stipulation is conditional, the debt is 
neither due nor payable till the fulfilment of the 
condition, but the expectation of it may be trans- 

* TiH ego nunquam credam nUi dccepto pignore. 

Plaut. 
t A betrothal in marriage (sponscdia) was a contract of this- 
kind. SponsaZla dicta sunt a spondendo : nam maris fuit veteribus^ 
stiptUarif et spondere sibi uxores futuras. (D. 23. 1.) 

Quid nunc etiam mihi despondes filiam ? litis hgibus. 
Cum ilia dote quam tihi dixi, Sponden* ergo ? Spondeo. 

Plautcs, Trinummus, 2. 2. 
Sponden* ergo tuam gnatam uxorem mihi ? 
SpondeOf et miUe auri philippUm dotis. 

Id. 4. 2. 
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mitted to the heirs of the stipulator. A true 
'Condition is a future and uncei'tain event. Con- 
ditions relating to events which, being past or 
present, are certain, but uncertain as to the 
knowledge of the parties, either invalidate a con- 
tract, or do not delay its performance. A certain 
stipulation is supported by a condictio (p. 188), 
if uncertain, by an actio ex stipulatu. Stent 
ipsa stiptUatio est, ita et intentio foi^mulce con- 
Jbipi debet (Gai. III. 53.) 

Parties to a verbal contract are called rei, and 
may be two or more. When there are several 
vei stipvlandi, solidvmi singulis dehetuVy et pt'o- 
"niittentes singuli in soliduni tenentur ; in 
utrdque tamen obligatione una res vertitur, et 
vel alter debitum accipiendo, vel alter solvendo 
omnium penmit obligationem et omnes liberat. 
Of two joint promissors, one may contract simply, 
und the other conditionally, or for a particular 
Jay. 

Adstipulatores (Gains) are accessories to a con- 
tract on the side of the stipulator. They were 
originally admitted to protect his interest after 
death, stipulations to take eflfect post moi^tem, or 
jpridie quam moriar or moineris, being invalid 
before Justinian: for inelegans vistvm est ex 
heredis persona incipere obligationem, (Gai. III. 
100.) They can adstipulate for less, but not more 
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(either in amount or time), than their principals^ 
and cannot transmit any right of action to their 
heirs. (Vide p. 197.) 

A slave may stipulate for his master's benefit ear 
persond doraini, but cannot bind him by a promise. 
Neither a peregrimis nor his slave can stipulate 
under the form *^ Spondees V which belonged ex^ 
clusively to the civil law, the others being of the 
jus gentium. Servus communis strpulanda 
unicuique dominorvbm pro poHione dominii 
adquirit, unless he contracts specially in the 
name of one only. (Gai. III. 167.) 

Stipulations are (i) judicial, proceeding from 
the order of a judge at the opening of a trial, as 
for giving security against fraud (de dolo cautio) ; 
(ii) praetorian, proceeding from an order of the 
praetor, as for giving security against anticipated 
injury (damnum infectum); (iii) conventional^ 
made by the agreement of parties : and (iv) com- 
mon, including both judicial and praetorian, as the 
giving security by a tutor or curator. 

All property, whether movable or immovable,, 
may be the subject of a stipulation, and non 
solum resinstipvlatum deducipossunt sed etiam 
facta, ut si stipulemur aliquid fieri vel non fi^H. 

Stipulations are invalid on account of (i) their 
object, as when it does not exist, or is sacred, or 
religious, or when a freeman is mistaken for a 



158 STIPULATIONS. 

-slave, or the object is not owned by the giver; 
(ii) the persons by whom made, as when they are 
deaf, dumb, insane, infants (under eight), pupils 
{without the authority of tutor), or absent ; (iii) 
the persons for whom made, as if one promises 
for another vidthout undertaking to compel him, 
or stipulates for the benefit of another when he is 
not in the power of that other, or the latter has 
no interest in the performance of the promise : 
(iv) the persons between whom made, as between 
one and anotheji n his power (this would give rise 
only to a natural obligation) ; (v) the manner, as 
if the answer does not agree with the question, 
or the stipulator contracts simply, or thepromissor 
oonditjonally, or vice versd, or if a man promises 
only some of the things stipulated for (to which 
elone he is bound), or if the stipulator means one 
thing and the promissor another; (vi) an im- 
possible condition : iTnpossibilia conditio habetur 
eiii natwra inipediniento eat quomi/nws eadstat, 
veluti si quis ita dixerit: Si digito coelum atti- 
gero, dare spondes ? But if the condition be that 
an impossible thing shall not be done, the stipula- 
tion is valid ; (vii) on account of the promise 
being made ex turpi cauad, 

Justinian, changing the old law, declares that 
the heir of the stipulator or promissor may be sued 
if the condition of the stipulation is accomplished 
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after the death of either, ne propter nimiam 
subtilitatevfh verborum, latitudo voluntatis con- 
trahentiiim impediatur. 

Preposterous stipulations {i.e,, to pay before 
instead of after an event) are made valid by ' 
Justinian, exactione post conditionem competente 
— the obligation not being executed till after the 
fulfilment of the condition. But nemo rem suam 
futv/ram, in eum casum quo sua sity utility 
stipulatur, 

Sponsores and fldepromissores (Gaiiiis) were 
sureties for the promissor, only in verbal contracts. 
They were obsolete in the time of Justinian. 
1. The Lex Apideia (A.U.C. 652) provided that 
any one who had paid more than his share 
might claim the excess from the rest as if co- 
partners. 2. The Lex Fuma (a. u. c. 659) 
released them from their obligation after two 
years, providing that, quotquot erunt numero eo 
tempore quo pecunia peti potest, in tot partes dc" 
ducitur in eos obligation et singidi viriles partes 
dare jubentur ; and further si quis solvendo non 
sit, non augeter onus ceteroi^m quotquot erunt 
(Gai. III. 121). This law applied only to Italy. 
3. Their heirs were not bound (unless peregrini 
fldepromissores subject to different law). 4. A 
creditor was obliged to declare publicly the sum 
for which he took security, and the number of 
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sureties^ 5. By the Lex Cornelia (A.U.C. 673) no 
one could become surety for the same debtor to 
the same creditor in the same year for more than 
20,000 sesterces (except in some cases, as for dower, 
debts under wills, or de dolo cautio), 6. The iear 
PuhlilicL gave spcmsoves a special actio depensi in 
duplum against their principals. 7. Their prin- 
cipals need not be legally capable of contracting, 
e,g,, pupils acting without the auctoritas of their 
tutors. 

Fidejussores are also sureties for the promissor. 
But, unlike the former (1), they may be added to 
every kind of contract, either before or after it is- 
made. (2) They bind their heirs. (3) Where 
there are several, each is bound for the whole debt 
(in soliduni), BJid the Lex Apuleia does not apply, 
but any one may claim from a magistrate (in jure) 
the beneficiuvi divisionis (Hadrian), which com- 
pels the rest to share his liability. The beneficium 
is refused to those who repudiate their suretyship, 
and also to the fidejussor of a tutor. But inter 
fixiejitssores non ipso jure dividitur obligatio ex 
epistold D, Hadriani ; et ideo si quis eoruni ante 
exactam a se ixiHem sine Jterede decesserit vel ad 
inopiar)i pei^enerit, pars ejus ad ceterorv/ni onus 
o^espicit (D. 46. I. 26.) This was not the case 
with sponsores and fidepromiissoresj for by the 
Lex Furia the insolvency of one did not increase 
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the burden of the rest, and the risk of loss fell on. 
the creditor. (4) A fidejussor can only be ad- 
mitted when the principal is legally bound by the 
contract. A fidejussor (like an adstipulatoi\ 
sponsor, or fidepromissor) may be bound for less, 
but not more, than his principal, against whom he 
has an actio mandati for money paid on liis. 
behalf. Women fidejubere non possunt 

In the fourth Novel Justinian given fidejiissoixs 
the bev^ficium discussionis, i.e., protection from 
the creditor, until the principal has been declared 
unable to pay the debt. 

It was evidently to the advantage of the 
creditor to be protected hy fidejussores rather than 
sponsores or fidepromissores ; and this, together 
with the fact of their being limited to verbal 
contracts, will probably account for the disappear- 
ance of the latter. All three were included in 
the general term adpivmissores, 

3. The nominate contract, Uteris, U a written 
acknowledgment of debt. It .was formerly created 
by the entry (expensum referre) of a nomen or 
debt, with the debtor's consent, in a ledger {codex 
or tabulce) transcribed from a day-book (adver-- 
sai^). The Tionien was said to be transcript 
tUiv/m (1) a re in personam; veluti si id quod 
tu ex emptionis causd mihi deheas, id expeiuum 
tibi tulero, and (2) a persona in personam, veluti 
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^i id quod mihi Titivs debeff tibi id expeTiswm 
tvIerOy id est si TUiiis te delegaverit Triihi. Gaius 
III. 133) says that it was a matter of much 
dispute whether peregHni were bouud by this 
contract or not, quia quodanimodo juris oivilis 
est talis obligatio. The Sabinians held that in 
the first case (a re in personam) even foreigners 
were bound. Gaius distinguishes nomina arcaria, 
which only afford evidence of a contract made re. 
According to Theophilus, the nomen transcript 
titium always eflfected a novatio (p. 171) : Prior 
obligatio eoctinguebatur ; nova autem, id est 
litterarvmi, nxiscebatur. 

Unlike a verbal obligation, 1, the contract of 
exjjensUatio could be made in the absence of the 
debtor, absenti expensum ferri potest ; 2, it could 
only be supported by a condictio ceHi; 3, it ad- 
mitted of no conditions. 

Nomina were obsolete in Justinian's time, but 
ehirographct and syngraphce, or written promises 
to pay, which were peculiar to peregrini, remained 
in use. Justinian allows the debtor to plead the 
exceptio non numeratce pecv/ifiice (see p. 201) 
within two years from the date of the obligation. 

4. Obligations may be formed by mere consent 
without writing, traditio, or the presence of the 
parties, in contracts of (i) emptio-venditio, (ii) to- 
cMo'Condudio, (iii) sdcietas, and (iv) mandaiv/m. 
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They are enforced by the prsetorian* actions empti 
st veiiditi, locati et conducti, socii, and n/iandati. 

(i) In the contract of emptio-venditio or salef, 
a fixed money price must be agreed on, after which 
all risks and benefits connected with the thing 
sold attach to the purchaser, but the vendor is 
bound to employ due care in its preservation until 
delivery. Nulla emptio sine pretio esse potest ; 
aed et certum esse debet Item pretium in nuTiie- 
ratOjpecunia consistere debet. Gaius says, emptio et 
"venditio coTitrahitur, cwm de pretio convenenrit 
quamvis nondum pretium numeratum sit, ac ne 
arra (earnest) quidem data fuerit (III. 139.) 
A sale may be made conditionally. In the event 
of the thing perishing before the happening of 

* The Consensual contra.cts were classed in the Jtu Gentium, 
whence it was soon afterwards inferred that they belonged to 
the lost code of Nature, and to this must be attributed the sup- 
port given to them by the prsetors. See Ancient Law, pp. 332- 
338. 

+ Paul thus describes the origin of sale : Oru/o emendi veni' 
dendique a permutattonibus ccepU. Olim enlm non Ua erat 
nummus ; neque alitid mebx, aliud fbettum, vocahaUur, Sed 
unusquisquef secundum necemtcUem, temporum ac rerum, uiilibus 
invtUia, permutahatf quando plerumque evenit ut quod edtefi'i 
superest, aUeri desit. Sed, quia non semper nee facile concurrebat 
ut, cum tu lidberes quod ego desiderarem, invicem haberem quod tu 
accipere veUes, electa mMeria est cujus pvhlica et perpetua onstimatio 
diffxiultatibus permutationum, cequalitate quantitatis subveniret : 
caque materia, form/t pvhlicd percussa, usum dominiumque non 
tarn ex svhstantia prcebet quam ex quantitate, nee ultra mbbx 
utrumque, sed aUerum pretium, vacatur, (D. 18. 1. 1 ^^.^ 
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the condition, if the loss is total, the contract falls 
to the ground ; if partial, the risk still attaches ta 
the purchaser ; si exstet res, licet deterior efecta, 
potest dici esse damnum emptoris, (Paul, D. 18. 
6. 8.) It is void if the purchaser knowingly buy& 
a thing extra covimerduni, as a forum or basilica. 
It is voidable on the ground of fraud, mistake, 
violence, or misrepresentation. 

Being a consensual contract, sale differs from? 
exchange, in which the obligation is formed re. 

In the sale of a piece of land or a slave, the 
vendor usually undertook to pay to the purchaser 
double the price (cautio duplw) in the event of 
his being dispossessed of the property bought. 

The vendor need not be the proprietor of the 
thing sold, for he may sell a res aliena (cf. 
Legacies). The word vendere has thus the mean- 
ing of undertaking to furnish a thing, rather than 
of alienating it immediately. 

(ii) The contract of locatiO'Coruluctio, or letting- 
to-hire, is, (a) of things, (b) of service. It i& 
granted by one man to another for a certain time 
and at a certain price. It closely resembles sale^ 
and the same rules apply.* Locatio et conductio 

* Gaiuii (HI. 145) remarks that there are cases in which it is- 
difficqlt tp distinguish the two contracts : Vduti si qua res in 
j[>erpetuum locata sit, quod evenit, in pradiis munidpum quce ea 
lege locantur, ut quamdiu id vectvjal prcestetuVf neqve ipsi con- 
ducUyri neque Jieredi ejus pradium avferatur ; sed ma^fis placuit 
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jproximci, est eniptioni et venditioni Hsdemqv^ 
Juris regidis coTisistit The contract is complete 
as soon as the merces, or cost of hire, is agreed on. 
Like the pt'etium, the merces must be certa, but it 
may be paid in money or in kind. Like sale, it 
may be made conditionally. Jam enim non 
-dvMtatur, qwin sub conditions res veniri avi 
locari possint (Gai. IIL 146.) E.g, if a man 
agrees to deliver gladiators at 20 denarii each 
for the labour of those who escape unhurt, and 
1000 denaHi each for those who are killed, the 
first part of the contract is said to be a hiring, 
find the second a sale. If a workman provides 
i^he materials of a thing he is employed to make, 
.as well as the work, it is a sale and not a hiring ; 
but if he only supplies the labour, it is a hiring. 
The rights and liabilities of the hirer (conductor)* 
^nd the locator pass to their heirs. 

(iii) Societas, or partnership, is a contract by 
which two or more persons agree to unite their 
property or labour, in whole or part, equally or 

locationem corvductionemque esse. The Emperor Zeno declared 
this to be a special contract, to which he gave the name of em- 
phyteusis (see p. 84). The contract rested on its own agree- 
ments, but, in the absence of special arrangement, the risk 
total loss fell on the proprietor, and of partial loss on the occupie^. 
The emphyteuta could npt be disturbed in his possession, unless 
he had failed to pay the vectigal or rent for three years. 

* The conductor of a farm was called colonus ; of a house, 
dnquUinus ; of anything to be done, redemptor. 
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unequally, in a common stock, to share the profit 
or loss resulting therefrom. It may be for 
general business or for a particular transaction, 
and either made simply or conditionally. The 
shares of profit and loss are equal, unless otherwise 
specified. One partner may contribute money, 
and the other skill or labour only. A partnership 
in which one partner takes all the profit and the 
other bears all the loss (leonina sodetas) is void. 

. A paHifiership is dissolved by the withdrawal, 
death, capitis deminviio, or bankruptcy (honoruin 
cessio), and in the time of Gains, boTiorum emptio 
(see p. 148) of one of the partners, the confiscation 
of his property (publicatio), the completion of 
the transaction, or the expiration of the term for 
or during which it was formed. But a new part- 
nership may be contracted by mere consent ; jm^ 
enim gentium obligationes contrahere omnes 
homines natuixili rations possunt. (Gai. Ill, 
154.) 

(iv) Mandatum {manus datio), or commission^ 
is a contract, by which some business is confided 
by one person (mandator) to another (mando/- 
tarius), who undertakes to perform it without pay 
or reward. It may be for the benefit (a) of the 
mandator, (b) of the mandator and mandatariuSr 
(c) of a third person, (d) of the mandator and a 
third person, (e) of the mandatarius and a third 
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person. A mandate for the benefit of the manda^ 
tariua only is of no force, nor one which is contra 
bonos mores. The mandatarius must not exceed 
the limits of the mandate. In summa sdenduri^ 
est qvjOtieTbs faciendum aliquid gratis dederim^ 
quo nomine si mercedem statuissem, locatio et 
conductio cojitraheretur, m^ndati esse actionem,, 
veluti si fulloni polieTida curandave vestimenta 
aut sarcinatoH sarcienda dederim, (Gai. IIL 
162.) Although the fuller or tailor would not be 
able to sue for any reward for his trouble by an 
actio Tnandati, he could employ a cognitio eoctra* 
ordimai^ for that purpose. In this way the fees- 
of advocates, doctors, and professors could be re* 
covered. 

Mandate is eoctinguished{s,) by revocation before- 
execution (re adhuc integrd) by the mandatoo\ 
(b) by renunciation in due time by the manda- 
tamus, and (c) by the death of either. If the 
Tiiandatarius does any act in bond fide ignorance 
of the revocation or death of the Tnandator, it is 
valid. A mandate may be made conditionally, or 
to take effect from a particular time. 

Pacts are simple conventions or agreements 
which, if founded on a consideration (causa) were 
enforced by the praetors in the later Eoman juris- 
prudence, and hence were called Praetorian Pacts. 
(See An^nt Law, p. 377.) 
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11. Qxmsi-contrads, Obligations may arise 
qvxisi ex contractu, as well as from actual con- 
tracts. 

Quasi-contrajcts are not contracts at all, because 
of the absence of convention, but the resemblance 
is strong enough to allow one to be classed as a 
sequel to the other, without straining the phrase- 
ology. See Ancient Law, p. 344. *'Strictly quasi- 
contracts are acts done by one man to his own 
inconvenience to the advantage of another, but 
without the authority of the other, and without 
any promise consequently to indemnify or reward 
him." "As the party would have been obliged 
in case he had entered into a contract, so he is 
actually obliged by the fact which has actually 
happened. And as the fact which begets the 
obligation is, as it were, a convention, so is the 
breach of the obligation antilogous to a breach of 
•contract." See Austin, pp. 494, 1017, who adds 
that jitosi-contracts must not be confounded with 
implied or tacit contracts. 

1. Negotioi'unfi gestio, where one person man- 
ages the aflfairs of another in his absence without 
mandate, and both are reciprocally bound. Cf. 
the English Salvage. 

2. Tutela and Curatio (vide p. 60.) 

3. Rei communis administratis), where two or 
more persons are owners of a thing in common 
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without partnership, and each is bound to divide 
the thing so possessed, and to bear his share of 
all proper expenses connected with it. The 
actions employed would be communi dividundoy 
/amilice erciscendce (p. 78), or negotioinim ges- 
toruvi. ^ 

4. Hereditatis admvaistratio, or the obligation 
of-coheirs to divide an inheritance, 

5. Hereditatis aditio^ or the obligation of an 
heir who accepts an inheritance to pay the legacies 
^charged upon it. 

6. Indebiti solutio, or the payment by mistake* 
of that which is not due, in which case the reci- 
pient is bound to restore it, unless the sum paid 
was due in equity or by a natural obligation.t 

* It is not clear whether a condictio indebitif or action to 
recover, could be founded on a mistake of law, or only of fact. 
Regvla est, says Paul, juris quidem ignorantiam cuique noc^e, 
fcLcti vero ignorantiam non nocere. T>. 22. 6. 9. In the Code it 
is laid down that cum quis, jus ignoranSf indebitam pecuniam 
solverity cessat repetitio : per ignorantiam enim facti tantum 
repetitionem indebiti soluii competere, tibi notum est, C. 1. 18. 10. 
Papinian, however, says : Cceterum omnibus juris error ^ in damnis 
.amittendce rei suxb, non nocet, (D. 22. 6. 8.) 

t The term ***natural obligation" is used to express (1) an 
imperfect obligation which cannot be enforced by an action, and 
(2) an obligation derived from the ju^ gentium {e.g., mutuum) 
as opposed to one arising from the civil law. Naturales obli- 
gatlones non eo solo astimxintur si actio aliqua earum nomine 
competU, verum etiam cum soluta pecunia repeti non potest, 
-(D, 46. 1. 16.) A natural obligation may support a plea of 
compensatio or set-off, a Jidejussio, or a novatio, and it eiLcb\di»& 
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Gaius, who does not use the division of quasi" 
contracts, says: "Is quoque qui non delnturii 
OjCcepit ah eo qui per en^orem solvit re ohligatur. 

. • . Sedhcec species obligationis non videtur 
ex contractu consistere, quia is qui solvendi 
animo dat magis distrahere vult negotiuni quam 
contrahere'' (III. 91.) In the Digest, Gains gives 
a third division of obligations arising iwojprio 
quodam jure ex varUs causarum figmns, or 
anomalous obligations. (I). 44. 7. 1.) 

Obligations, whether arising ex contractu or 
quasi ex contractu, may be acxjuired not only by 
a man himself but by those in his power, whe- 
ther children or slaves, or by slaves of whom he 
has the usufruct or use, or by a freeman or a 
slave of another whom he possesses bond fide^ 
when the obligation arises from something be- 



the condictio indebiti Only a natural obligation can arise 
between two persons, one of whom is in the power of the other, 
or between a slave and an extraneii8, or between a debtor who 
has incurred a capitis deminutio minima and his creditor. See 
also Ancient Laic, p. 335. " When a person of full intellectual 
maturity had deliberately bound himself by an engagement, he 
was said to be under a naiural ohliyation, even though he had 
omitted some necessary formality, and even though through 
some technical impediment he was devoid of the formal capacity 
for making a valid contract." Cf. the imperfect obligations o^ 
English law, such as debts incurred by a minor, or discharged 
by an adjudication of bankruptcy, or barred by the Statute of 
Limitations. 
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longing to him or from the slave's labour, or by 
a procurator or agent. 

Every obligation is dissolved by, 1, solutio, ther 
unloosing of the vinculum juris, or satisfaction of 
the debt by the debtor or a third party ; 2, ac- 
ceptilatio, or imaginary payment (in verbal con- 
tracts only), when the creditor makes a solemn 
declaration in the form of stipulation to the 
debtor that he considers the debt satisfied (by a 
device known as the "Aquilian stipulation," any 
other kind of obligation might be transfomed by 
novation into one ex stipulatione, for the purpose 
of being discharged by acceptilation) ; 3, novatio, 
or the creation of a new obligation to replace au 
old one, (i) by a change in either of the parties,, 
and (ii) by a change in the obligation with the 
same parties. Justinian provides that novation 
can only take place when there is an express decla^ 
ration by the parties that they intend the old 
obligation to be extinguished, otherwise the new 
obligation merely confirms the former one. If 
the principal obligation is extinguished by nova- 
tion, the sureties are released. Novation cannot 
take effect in a conditional contract, ' pendente 
adhuc conditione. 4, by confusio, when the same 
person becomes both debtor and creditor ; 5, by 
conipensatio, when one debt, is set off against 
another; 6, by mutual consent (only in consen.- 
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«ual contracts), if each party can be restored 
to his former position; 7, by the destruction of 
the thing due without the fault of the debtor ; 
8, Gains describes an alia species wiaginaHcd 
solutionis per ces et lihum (III. 173, 175) ; 9, by 
litis contestatio. (Gai. III. 180, 181.) 

2. OF OBLIGATIONS EX DELICTO AND QUASI EX 

DELICTO. 

t 

Inst. IV. 1—5, Gai. III. 182—225. 

A delict is a wilful offence against the law. 

Delicts are, I. Public, when the offender is liable 
to a public accusation from any prosecutor (vide 
pvhlica judicia, p. 207) ; and, II. Private, when he 
exposes himself to a private action at the suit only 
of the persons injured.* 

The principal private delicts are, 1, fuHum; 2, 
rapiTUt; 3, damnum; and, 4, injuHa. 

* " The penal law of ancient communities is not the law of 
Crimes ; it is the law of Wrongs ; or, to use the English tech- 
nical word, of Torts. The person injured proceeds against the 
wrong-doer by an ordinary civil action, and recovers compensation 
in the shape of money-damages, if he succeeds." "Offences 
which we are accustomed to regard exclusively as crimes are 
exclusively treated as torttj and not theft only, but assault and 
violent robbery are associated by the juris-consult with trespass, 
libel, and slander. All alike give rise to an obligation or 
vinculum juris, and were all requited by a payment of money." 
Ancient Law, p. 370. 
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1. FitrtuTii (theft) is the fraudulent taking- 
away another s property (contrectatio rei alienee 
fraudulom) or its use or possession for the pur- 
pose of gain. Gains says, FuHuni autevi Jit 
man solum cum quia intevcipiendi causa rem 
alienarti amovet, sed generaliter cum quis rem 
alienaw, invito dom^ino contrectat (III. 195), a» 
if a depository uses a thing left with him for his- 
own pui'poses. Interdum autem etiam liberorum 
hominum fuHum Jit, velut si quis liberorum 
nostr mm7)i qui in potestate nostra sunt, sive etiam 
11X01' quce i/n manu nostra sit, . . suhreptus 
Jnerit. (III. 199.) It is, (i) manijesturfi, if the 
thief is taken in the act, or with the thing stolen 
on him before he has reached his destination 
(penalty four times the value) ; and otherwise, 
(ii) n^c manijestum (penalty double the value.) 

In the old law Jurtumwsis called, 1, conceptum^ 
when a thing stolen was found before witnesses 
in a man's house, though he might not have been 
the thief (also in case of solemn search, lance 
lUnoque conceptum) ; 2, oblatum, when it was 
transferred to another person by the thief from 
fear of discovery, and then seized in his house,, 
such transferee having an actio oblati against the 
thief; 3, prohibitur)i, when a person was pre- 
vented from searching for a thing stolen ; 4, non 
exhibitum, when a person did not produce a thm«, 
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-stolen that had been searched for and found in 
his possession. The actions furti concepti and 
oblati were for treble the value, prohibiti and 
non exhibiti for quadruple. (All these distinctions 
had disappeared in the time of Justinian.) 

No theft can be committed without intent to 
•steal. But sola cogitatio furti fdciendi non facit 
furem. (D. 47. 2. 1.) 

A man may steal his own property, as if a 
.debtor takes from a creditor that which he has 
pledged to him. 

A confederate (ope, consUio) in a theft is liable 
to an actio furti, as if one knocks money from a 
man's hand that another may seize it, or scatters 
:a flock of sheep or herd of oxen that another 
may steal some of them ; et hoc veteres scrvpaerv/nt 
de eo qui panno rubro fugavit armentum. (Gai. 
III. 202.) 

A person who receives and conceals stolen goods 
is liable to an actio furti nee manifesti. 

Abigeatus is the offence of cattle-lifting. Abigei 
hahentvbv qui pecora ex pascuis, vel ex armentis 
snbtrakunt, et quodammodo deprcedantur, et abi- 
/jendi studium quasi artem exercent,eqvj08 de 
yregibus, vel boves de armentis abducentes, Abir- 
geatits crimen publici judlcii non est: quia 
fuiiiwi magis est, Oves pro numero abactorum 
aut furem aut abigeum faciunt Quidam decern 
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oves gregem esse putaverunt; porcus etiam 
quinque, vel quatuor abactos ; eqvAim, bovem vel 
imum abigeatus crimen facere. (D. 47. 14.) 

There is no right of action for theft between a 
parent or master, and those in his power. 

An actio fuHi may be brought by a person 
interested in the safety of the thing stolen, though 
he is not the owner. But the thing must have 
been delivered to him, and a bailee cannot bring 
an action unless he is solvent, but must leave it 
to the owner to recover. iP.gr., if clothes are sent to 
a tailor and then stolen, the actio fuHi belongs to 
the tailor (if solvent) and not to the owner, who 
has an actio locati against the tailor, but if the 
tailor is insolvent the owner has the action for 
theft. 

If a bon'ower has the property borrowed stolen, 
the owner has the choice of an actio coniTnodati 
against the borrower, or an actio furti against 
the thief, but he cannot bring both. 

If a thing given in pledge is stolen, the creditor 
and not the debtor has the actio fuiii. 

If a thing stolen is possessed by a bond fide 
purchaser, he has the actio furti. 

A depository cannot bring an action for theft, 
not being responsible for loss, but the owner may. 

By the law of the XII Tables, the penalty for 
furtum manifestum was capitalis, i.e., afFectin.^ 
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not necessarily the life, but the caput (p. 59) of 
the individual. A free person was flogged and 
assigned over as a bondsman to the man he had 
robbed: a slave suflfered flogging and death* 
The praetor substituted the actio quadi^plL 
(See Gai. III. 189 — 194, and Ancient Law, 
p. 378.) 

The actio fuHi aims only at recovering the 
penalty (quadruple or double the value), but the 
owner may recover the thing itself by a vindi^ 
catioj or an actio ad exhihendum against any 
possessor, or by a condictio furtiva, which reaches- 
not only the thief but his heirs. 

2. Bapvna (robbery) is the theft of property 
committed with violence. The robber is said to 
be an imjri^ohiis fur (an unconscionable thief) : 
quis enim magis alienam rem invito domino 
contrectat quam qui rapit ? (Gai. III. 209.) 

The actio vi bonoi'um raptorum, if brought 
within a year, enables the owner to recover (as in 
fiiHum nianifestum) fourfold restitution {i,e,, the 
thing itself, and three times its value) ; but after 
a year, only the thing or its single value. Like 
the actio fuHi, it may be brought by almost any 
person having an interest in the property stolen,, 
though he is not the owner. The constitutions 
extended the action to the case of forcible en- 
trance on immovable property. 
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3. Damnum is the damage or loss sustained by 
the wrongful destruction or injuring of property. 

The AquUian law was passed to establish an 
action (legis Aqwilice, or damni injurid) to give . 
redress for dam,num injuria factum. It pro- 
vides, 1, that if any person kills wrongfully the 
slave or beast * of another, he shall pay the owner 
the highest market value for which such slave or 
beast could have been sold during the previous 
year. This does not apply to killing without 
fault, or in self-defence. But a physician is liable 
for want of skill, so also a careless driver or rider. 
In taking the value of the thing destroyed, all 
further loss arising from its destruction must be 
calculated, e.gr., if one of four horses forming a 
team or quadriga is killed, ici quoque computatur 
qitanti depretiatt sunt qui supersunt 2. An 
action is given against an adstipulator, who, to 
defraud the stipulator, has released the promissor . 
from his debt by acceptilation. Gai. III. 215. 
(Obsolete in time of Justinian.) 3. If a person 
inflicts any kind of damage on any kind of pro- 
perty, whether animate or inanimate, without 
killing man or beast, he is liable to pay the owner 

* Those animals only are included qucs pecudum numero sint, 
and the law does not apply to wild beasts and dogs. But Gaiu9 
says that elephants and camels come under the provision, because 
quasi mixti sunt : nam et Jumentorum operam prastant, et natura 
eorumfera est. (D. 9. 2. 2.) 
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the highest market value that such property 
possessed during the previous thirty days. 

A direct action under the Aquilian law can 
only be brought against one who has caused the 
injury with his own body (co7'pm'e corpus IcBSum). 
Otherwise a utilis (from the adverb uti\ or ana- 
logous, actio is given ;* e.g., against one who has 
persuaded another man's slave to climb a tree, or 
go down a well, to his injury. 

4. Injuria is an outrage to the person or cha- 
racter by something said or done with malicious in- 
tent (dolo Tnalo), (It is also used generally to mean 
orriTie quod non jure fit) See Gai. III. 220-222. 

By the law of the XII Tables, the penalty 
was simple retaliation (talio) for limb or member 
destroyed, but for a broken bone, 300 asses in 
the case of a free person, and 150 for a slave. 
(Gai. III. 223.) 

The praetorian law allows the person injured to 
recover damages calculated according to his rank, 
and the nature and circumstances of the injury. 
The action extends to cases in which a man has 

* The utiUs actio was given by the praBtor to supply any 
defect in the directa actio, or to enlarge or mitigate the ancient 
civil law. (See Austin, Lee. 36, p. 621.) There were thus 
two kinds of actionea utiles, (1) in which the civil law was not 
noticed at all, and (2) in which it was ostensibly relied on, but 
extended by a fiction to a case not properly within it (Lindley's 
Jurisprudence.) 
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T3eeii injured in the person of those in his power, 
or of his wife, though not in nianu, and it reaches 
those who have assisted in th6 injury by word or 
<ieed. No injury can be done to a slave, but only 
through hi«n to his masters or co-masters, if it be 
^tross. 

The Lex Cornelia also provides a civil action 
for violent injuries, as beating or maltreating a 
person, or forcibly entering his house, the damages 
to be assessed by the judge. The violator is also 
liable to a criminal prosecution. 

An injuria is said to be atrox, or aggravated, by 
reason of its nature, the place where it is com- 
initted, or the rank of the person injured. 

The action for injury is extinguished^ 1, by 
death ; 2, the delay of a year ; 3, remission; 4. 
Batisfaction. 

Quasi-delicts, Obligations may arise from quasi- 
delicts* or circumstances analogous to delicts, as 

* Quad-delict is " an incident by which damage is done to the 
obligee (though without the negligence or intention of the obligor), 
imd for which damage the obligor is bound to make satisfaction. 
It is not a delict because intention or negligence is of the essence 
of a delict." Austin, p. 945. 

The XII Tables limited the rate of interest to unciarium 
fcentus, or an annual payment (in the old year of ten months) of 
one twelfth of the sum lent {sor8)f which equals the modem 
10 per cent. Nieb. Jlom. Hist. III. 61. Later, the sors was 
divided into hundredths, and the highest legal interest was 
iixed at ^jj {centesima, legitinia, urura), or one per cent, per 
month, payable on the 1st (Kalends), t.e., 12 per cent. & '^oax. 
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from the wrong decisiou of a judge who ha& 
"made a suit his own,'' and become liable for 
damage (p. 207), or when things have been 
thrown or poured from a house, or placed in a 
dangerous position, or where property has been 
lost or stolen in a ship or an inn, the master being, 
liable. 

Gains does not notice quasi-delicts in the Com- 
mentaries, but he says in the Digest, Jvdex non 
proprie ex maleficio ohligatus videtur ; sed quia 
Tieque ex contractu ohligatus est, et utique peccasse 
aUquid intelligitvbr, licet per imprudentiam, idea 
videtwi^ quasi ex maleficio teneH in factum actionem 
et in quantum de ed re cequum religioni judi" 
cantis visum fuerit posnam sustin^bit. (D. 50r 
13. 6.) 

This did not extend to foenus nauticum (D. 22. 2. 1.), or pecunia 
trajectUia (money advanced on maritime adventures), on which 
the rate was imlimited till Justinian fixed the maximum at 12, 
and on ordinary loans, at 6 per cent. C. 4. 82. 26. 1. See Heinec- 
p.534. 
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SYSTEMS OF PROOEDTJRE IN CIVIL ACTIONS. 

Inst. IV. 6—14 Gai. IV. 1—129. 

>- 1. Sacramenti (applying in most cases). 

i 2. Jvdicis poKtvlatio (in actions de jlnibwtf 

T T ri* A *' 3 ^ tuteldy &c.). 

X. Jjestn Acti4}ne8,< 3 (7ondtc«io (for definite thing or sum). 

/ 4. Manwi injectio. > ^^^ ^^ execution. 
. NO. Ptgnons capw, 3 

The ancient legis actiones are described by Gaius 
(IV. 11 — 31). They were eminently Quiritary, 
.and could only be employed between Homan 
citizens. The praetorian or equitable actions had 
not yet been introduced. 

The issue was decided (injudicio) with solemn 
but almost pantomimic forms hyjudices* or arbitri 
appointed by a magistrate {in jure) to try the case 
after he had directed them as to the law. The 
Judex was sworn to decide ex animi sententia et ex 
lege. Like the English juror, he was a simple 
citizen, and his duties ended with the termina- 
nation of the case. At first only persons of 

* Pedant judices (Jioe est, qui negotia humUiora diaceptant, 
0. 8. 3. 5) were so called because they sat non in tribunaU, ut 
magistratuSf sed in subselliiSf velvii ad pedes Prcetoris. Heinec# 
p. 737. 
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senatorial rank were chosen for the oflSce, but 
the other classes "were gradually admitted. A list 
of selected judices was pubhcly drawn up by the 
praetor. Ao^bitri were those who had before them 
the arhiti'vum et facuUatem totius rei (Festus)^ 
Proceedings could only take place on the dies fasti 
(see p. 128), which were determined by the pontic 
fices. The functions of the prcetoT or magistrate 
were expressed by the three words dare, dicere^ 
addicere, i,e., (1) to grant an action and appoint a 
judexy (2) to declare the rule of law applying to 
the case, and (3) to ascribe the contested right to 
the successful party. 

There were also permanent tribunals which 
consisted successively of (1) the college of ponti- 
fices, (2) the Decemviri, and (3) the Centumviri^ 
From the time of the great jurists the CentumviH 
dealt only with questions of succession. 

The legis actiones, however, gradually fell inta 
discredit from the excessive nicety of their tech- 
nicalities. Sed istce omnes legis actiones paulatim 
in odium venemnt, n^mque ex nimia subtilitate 
veterum qui tunc jura condideimnt eo resperducta 
est ut vel qui minimum en^asset litem perderet 
(Gai. IV. 30.) Accordingly they were chiefly 
suppressed by the Lex jEbutia (B.C. 180), and 
almost entirely by the Leges Julice of Augustus^ 
(See Appendix, p. 213.) 
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11. The system of 
form/uia which 
were composed 
of the • 



'1. Dem&nstratio (statement of facts and 
ground of action). 

2. Intentio (plaintiff's claim). 

3. Condemncttio (giving the jitdices the right 
to condemn or absolve the defendant). 

4* Adjudicatio (giving them the power to* 
adjudicate). 

See Gaius, IV. 39—44, 130—137. 

FormvZce were conceptcey 1, in jus, to try ques- 
tions of law ; 2, in factum, to try questions of 
fact ; and 3, both in jus and in factv/m. (See 
Gai. IV. 45—52.) 

The formulary system probably originated in 
the necessity of providing judicial decisions on 
cases arisiDg between cives and peregmni. The 
prcetor peregrinus was first appointed in 246 
B.C., he and the prc&tor urbanus holding inter- 
changeable oflSces, The judges to whom he 
referred disputes were called recuperatores. They 
always sat in the number of three, four, or five 
together, while a judex often tried a case alone. 
In the time of Gaius there were eighteen praetors 
at Rome, and the Curule uEdiles had a consider- 
able share in the administration of civil justice.* 
In the other towns of Italy the jurisdiction be- 
longed to the duwmviri or prefects ; in the pro- 
vinces, generally to the governor. 

* Judida were (1) legitima and (2) imperio -continentiay or qucB, 
imperio vndgistnxtus continentv/r. The former were tried bef or 
^nly one Judex, and either in Bome or within a mile of the eitT 
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1. The first step was the in jua vocatio, or 
summons. If the defendant undertook to appear 
on another day, he had to enter into a vadimoniuni 
or engagement, with or without sureties (satis- 
datio). 2. When the parties had appeared in 
court the plaintiflf declared his form of action 
(editio actionis), and applied to the magistrate for 
SLformvla (actionis postulatio). 3. If the defendant 
could not successfully resist the granting of an 
action on any grounds, the magistrate appointed 
a judexy and drew up a fin^nvla determining the 
questions to be decided. The delivery of the 
forimda^cumjudimum accipi^ur, was the moment 
of the litis contestatio (cf. joinder-of-issue), which 
ended the proceedings in jure. Lis tunc contestata 
videtur quum judex per Tiarrationem negotii 
causam audire coeperit (C. 3. 9. 1.) It also 
extinguished the plaintiflTs right of action on the 
the same ground. Bis de eadem re agi non potest. 
(Gai. III. 180, 181.) 4. The parties then 
appeared in judicio, produced witnesses, argued 
the case, and received the decision of the judex 
(interlocutory or final) ; but the old ceremonies 
were dispensed with. (See Inst. IV. 17. De officio 



The latter were cases in which peregrini were concerned, or 
which were heard beyond a mile from Home. They were so 
called because they only lasted as long as the praetor who granted 
them retained his invperium. See Gai. IV. 103 — 109. 
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judicis,) The case might also be decided in the 
absence of the defendant 5. For execution it 
was necessary to apply again to the magistrate. 
6. The colleague of the magistrate, or his superior, 
or a tribune of the people, might stay execution 
(intercedere) to allow an appeal to a higher court. 
An appeal would lie from the decision of a judex 
to the magistrate who appointed him, or to the 
emperor. 

In some few cases (as in the summary restitutio 
in integrum and the missio in bonorv/m posses^ 
Monem) the praetor united the offices of magistrate 
and judex. Interdicts flourished during this period 
which lasted till A.D. 342, when all the fomwlxB 
were abolished by Constantius II. : Juris formvlce 
aucupatione ayllabarum in^idiaTvtes aimctorum 
uctibiis, radicitus amputervtur, (C 2. 58. 1.) 

Gaius (IV. 31 — 38) mentions some of the 
fictions employed in pleading under the formulary 
system through the operation of utiles axiiones 
(p. 178): e.g.y a bonorum possessor or emptor* 
averred that he was the heir, Jicto se herede 
(Rutilian and Servian actions). Item civUas 
RomanxiperegHnoJlngitur. Prceterea aliquando 
jingimus ad/versariumnostrum, capUe deminutum 
non esse. "The object of iho&Q Jlctiones was of 
of course to give jurisdiction, and they jbherefore 
strongly resembled the allegations in the writs of 
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the English Queen's Bench and Exchequer, by 
which those courts contrived to usurp the jurdisdic- 
tion of the Common Pleas: — the allegation that the 
defendant was in custody of the king's marshal, 
or that the plaintiff was the king s debtor, and 
could not pay his debt by reason of the de- 
fendant's default" See Ancient Law, pp. 25 — 28, 

Gains also mentions prcescripticmes (IV. 130 — 
137), so called from being prefixed to the formulcBr 
which might be added by the plaintiff to limit 
the demand made in the intentio, if too large, or 
(before the time of Gains) by the defendant to 
raise some preliminary question. 

III. Eoftraordinama Judida. Under this 
system the trial by jvdices was abolished, their 
functions being merged in those of the magistrate. 
This process alone existed in the time of Justinian, 
Extra (Xixlinem jus didtur qualia sunt hodie 
omnia jvxiicia. (Inst. 17. 15.) 

At Rome and Constantinople justice was ad- 
ministered by the prefect of the town and the 
prcetor urbanus. In the other towns by the 
municipal magistrates, generally called defensores. 
In the provinces the ordinary jurisdiction be- 
longed to the governors (prcesides, proconsules, 
rectores) with assessors, an appeal being allowed 
to the rulers of each prefecture, who severally 
represented the emperor. 
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In this procedure the plaintiflF's claim or bill 
was called a libellvs conventionis, which was- 
answered by exceptiones. 

An action is (1) the power of having recourse 
to a public authority to redress a grievance^ 
(2) the process or suit itself so employed. Celsus 
defines it as the jus perseguendi in jvdicio quod 
sibi debetur. (D. 44. 7. 51.) 

I. Actions are, 1, real (in rem) ; 2, personal 
{in personam) ; and 3, mixed. 

1. A real action (rei vindicatio, or petitio) is 
brought to establish a claim to the property of a 
thing itself, whether corporeal or incorporeal, as 
against all the world, being founded on dominiv/m 
or jus in rem. 

Gains says that under the formulary system in 
rem actio duplex est : aut enim per foQ^muZam 
petitoriam agitur, aut per sponsionem. (Gai^ 
IV. 91.) By the formula petitmna the plaintiff 
claimed the property as his own. By the sponsio 
a sort of wager was entered into called a stipu^ 
latio pro prcede litis et vindiciarv/m, as a pre- 
liminary proceeding with a view to obtaining a 
decision on the case. Ideo autem appellata est 
quia i/n locum prcedium (sureties) successit (See 
Gai. IV. 92—94.) 

An actio confessoina is an action in rem brought 
by one who claims a right of servitude, whether 
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prsedial or personal. It may be brought against 
the o^vner of the property, or any one who im- 
pedes the exercise of the right. 

An actio negati/va is brought by one who claims 
that his property is not burdened with a servi- 
tude. It is not employed in controversiis rerum 
corporalium, 

2. A personal action is brought to recover 
>jomething due from a particular person, ex 
contractw or ex delicto, being founded on obli- 
jjatio, or jus ad rem (acqwiremdam*). See p. 152. 

Besides condictiones, or actions by which dare 
Jierive oportere intendimius (Gai. IV. 5), there are 
many other personal actions, as those bonce fidei, 
vi fiirti, and legis Aquilice. In the language of 
the old law condictio was equivalent to dennU' 
tiatio, or notice to the defendant to present him- 
-self at the end of thirty days to receive Si judex. 
(See Gai. IV. 18.) 

3. A mixed action seeks to recover both a 
specific thing and the performance of a personal 
obligation, as (i) familice erciscendw, (ii) com- 
oiiuni dividundo, and (iii) Jinium regundorum 
{vide p. 78). 

II. In their origin actions are, 1, civil, or de- 
rived from the civil law {ex legitiraia et civUibus 
causis), and 2, praetorian, from the jus Iwnoramum, 

* An expression invented in the Middle Ages. 



ACTIOKS. 18(> 

The praetorian law allows many actions for- 
bidden by the rigour of the civil law ; e.g,, I. pf 
real actions, 1, actio Pv2)liciana, giving a remedy 
to a purchaser who has lost property delivered ta 
him by one who (though the bond fide possessor) 
is not the dominus and cannot pass the dovii- 
niumn ; or (formerly) to whom a res niancipi had 
been transferred by the dominus by simple de- 
livery instead of Toancipatio (such a purchaser is 
said to be in cansd usucapiendi, but the action 
is allowed also in the case of things which are not 
susceptible of usucapion, see p. 86) ; 2, actio re- 
scissoi^, to recover property lost through absence 
abroad by the usucapion of another, on the ground 
that the prescription is not complete; 3, a^tio 
PavZian^, by which creditors may recover goods^ 
fraudulently alienated by the debtor; 4, a^tio 
Servians, given to the owner of a farm to recover 
from any possessor goods pledged by the tenant 
to secure his rent; 5, actio quasi-Sa'mana, for 
the recovery of things pledged or hypothecated 
to creditors; 6, actiones prcBJvdiciales (preliminary 
proceedings to ascertain facts), (i) de libertate, (ii) 
de ingenuitate, (iii) de partu agnoscendo. Gains 
speaks of other actiones prc^udiciales (IV. 44), 
as to discoYOT quanta dos sit, or whether a creditor 
who takes sponsores or fidepromissores has de- 
clared publicly the amount of his debt and the 
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tiumber of his sureties (p. 159). II. Of personal 
:actions, 1, actio cle constituta pecunia, to enforce 
41 mere promise or agreement pro se vel pro alio 
without stipulation (by the old law a plaintiff in 
this action could claim in addition one half of the 
original sum, Gai. IV. 171); 2, de pecvlio, to 
•compel a father or master to perform the contract 
of his son or slave to the extent of their pecvliv/m; 
3, de jurejurando, to inquire whether a person 
has made oath that a sum is due. III. Ex delicto. 
Justinian, following Gains (IV. 46), says that the 
penal actions established by the praetor are innu- 
merable. He gives the three following instances : 
1, de alho con^upto, against one who has damaged 
the praetors tablet; 2, de in jus vocando, against 
one who has summoned his father or patron with- 
out leave from the praetor; and 3, de injvs vocato 
vi eocempto, against one who has forcibly or fraudu- 
lently prevented the appearance of a person sum- 
moned before the praetor. In depoaitum neces- 
sarium, i.e., made tumvltils, incendii, Quince, 
^naufragii causa, the praetor allows an actio dupli 
against the depository, or against his heir, if 
personally guilty of fraud. 

When a delict has been committed by more 
than one person, a penal action is always given 
in solidum against each delinquent. 

III. With regard to their object, actions are, 
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1, for the thing itself m reni peraecutoricB ; 2, for 
a penalty; and 3, for both, as in the dctio vi 
bonorum raptorum {vide p. 176) ; or for delay in 
payment of a legacy bequeathed to a sacred place. 

lY. Actions are for the single, double, treble, or 
quadruple value, beyond which no action extends. 
The thing itself or its single value is sued for in 
cases of stipulatio, mutmi/m, 7na7idatv/m, <kc, ; the 
double value in furtum nee manifestwm, damnum 
injuria ex lege AquUid, the corruption of a slave, 
&c. ; the treble value when a plaintiff (actor) 
claims more than is due to him (jolus-petitio^ 
p. 192); the quadruple value in furtum mani- 
festum quod metu^ cau8d (contracts induced by 
intimidation), or in case of corruption in insti- 
tuting or desisting from a suit. 

V. Actions again are (according to the powers of 
of the judge), 1, honxje fidei ; 2, stricti juris ; and 
3, arhitrarice. 

1. Actions bonce jldei are all praetorian, consi- 
derations being admitted (according to rules of 
equity) of (i) dolus malus, (ii) custom, (iii) comr- 
pensatio, or set off; and (iv) interest is allowed on 
debts overdue. Such are actions emiii et venditi, 
Tiiandati, commodati, <fec. 

2. In actions stricti juris the judge is bound by 
the letter of the civil law, as in the actiones ex 
stipidatu and ex testamento. 
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3. In adiones arbitrarice (both real and personal) 
the judge has discretionary powers to award 
damages or compensation on principles of equity 
according to the special circumstances of the case : 
e.g.f in the actionea Serviana and ad exhibendwni, 
ArMtraria actio utrivsque utilitatem continet 
tarn adoina quani rei : qvx)d ai rei interest ^ niinoris 
Jit pecuniae condemriatio quam intentatuvi est ; 
avi ai admna majoriafit. (D. 13. 4. 2 pr.) 

Gains says, onmiuni autein foi^ivZainiTii quce 
condeninationeTn habent adpecuniariama^tinui- 
tioneni condemnatio coTicepta eat Itaqiie etsi 
covpua aliquod 2>etamua, vehtt fundwm, ho7)iineini 
veateiiiy aui^rriy argentum, judex non ipaam rem 
condevmat euvi cum quo adum est, sicut olim 
JieH Jiebat, sed aistimata re pecuniam eum 
condemnat (IV. 48.) 

A certain or uncertain thing may be the subject 
of an action. 

A plaintiff may correct a mistake in his claim 
in the same action. 

A plua-petitio may be made (i) re, (ii) teinpore, 
(iii) locOy (iv) cauad. Under the formulary system 
81 qu/is a^ena in intentions aud plus compleoms 
fueAt quam ad eum peHin£i*et, causa cadebat, id 
est renfi amittebat By the law of Justinian 
(founded on a constitution of Zeno) if a plus- 
petitio is made tempore, the time which remains 
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between the day of claim and tlie day of payment 
is doubled. Thus, if a debt is due in three months, 
from the time of claim, the debtor gains three 
e;xtra months. In all other kinds of plus-petitio' 
the plaintiff is liable to pay treble the amount of 
the defendant's loss. If the plaintiff demands less- 
than his due, the judge may condemn the defendant 
to pay the balance. There can, of course, be no- 
plus-petitio in a claim for an uncertain amount. 

VI. Actions may be for the whole or part of a. 
d^bt : e.g., in a claim against the peculium of a 
son or slave, where the father is only liable to 
the extent of the peculium, or in an actio cle dote 
(to recover dower), where the husband is liable^ 
only to the extent of his means (benejicium coin- 
petentice), all necessaiy expenses of the dos being 
allowed. 

By the old law the husband was allowed to 
retain part of the dower for certain causes (see 
p. 92). The retentiones were, however, suppressed 
by Justinian. He could also bring an action against 
his wife propter res donatas, propter res amotas, 
and de moHbus, (Gai. IV. 102.) Formerly, on 
the dissolution of marriage, a woman had two- 
actions for the recovery of her dos, viz., rei uxoricB 
and ex stipvlatu. The latter could arise only from 
a formal stipulation, but it was the more advan- 
tageous form, because being an actio stricti juris 
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it admitted of no delay or deductions in the resti- 
tution of the do8. Justinian abolishes the action 
rei uocomcc, allowing in all cases the action ex 
•stipulatce which he makes boTice fidei. The 
husband thus gains the henefijcinni competentice 
And a year's delay for restoring res dotalea except 
immovables, which he must give up immediately. 
'The action is given equally whether the dos is 
<tdventitia or prof ectitia, and whether the marriage 
is dissolved by the death of the husband or the 
wife. 

The heneficium competentice is also allowed in 
An action against an ascendant or patron by his 
<iescendant or freedman, or against a partner or 
•donor by his partner or donee, or (formerly) against 
s. debtor by a creditor, to whom he had made a 
<^es8io bonorum, for property since acquired. (See 
p. 149). A soldier who has contracted debts is 
never condemned for more than quatenus facere 
jjotest (D. 42. 1. 6 pr.) 

A defendant may claim the right of set-ofF. 
CovipeTisatio, ^ys Modestinus, est debiti et crediti 
inter se contribntio, (D. 16. 2. 1.) Ideo compen- 
satio necessaria est, quia interest nostrd potius 
non solvere qtmin solutum repetere. (Pomponius, 
D. 16. 2. 3.) Gains explains the difference be- 
tween compensatio and deductio (IV. 66 — 69). 
Kostra constitution says Justinian, ecus compensa- 
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Hones qiLce jure aperto nituntur, latins intvo- 
duxit; ut actioTies ipso jure minnant sive in rem, 
Mve in personam, sive alias qwascimque ; exceptd 
sold depositi actione, cni aliqnid compensationis 
nomine opponi satis impium esse credidimus, 
ne, sub prcetextu compensattonis, depositarum 
rerum quis eocaction^ defraudetur. (Inst. IV. 
'6. 30.) 

VII. Actions are, 1, diredce, when brought 
Against a person for his own act ; 2, indirectce, for 
the act of those in his power. 

A parent or master is liable for the contracts of 
those in his power, 1, if he has ordered them ; 2, 
if he has profited by them. The plaintiff may 
proceed by a praetorian action or a condictio. The 
praetor gives the following actions : — 1, quod jussu, 
to those who have contracted with a son or slave, 
by order of his father or master, for the perform- 
ance of such contract by the father or master ; 2, 
exercitoria* against a shipowner who has con- 
tracted through his servants in command of his 
ship ; 3, institoria,^ against a principal who has 

* Quicunqtte in societate navali, suo periciUo naves vel flumi' 
nibuSf vel mari {jpsi, immitte^ant, sive svaSf sive per aversionem 
conductaSf ii exebcitobes vocabdfutur. Unde exercitor est, ad 
quern obventiones omnes et reditus navis perveniunty sive is 
dominus navis sit sive a domino per aversionem conduxerit, 

+ Non facile sokbant mercatores magnarii ipsi in tahernis rer- 
sarif sed vel servos, vel lilertoSf vel liberos homixwz^ iwATcedA 
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contracted through his' factors or brokers; 4, tri- 
Initorliu to the creditors of a son or slave who- 
has traded with YnB pecuUirin with the consent or 
his father or master to compel the profits to be 
distributed between the creditors and the father" 
or master; 5, de peculio {vide p. 190) ; C, de in 
rem verso, to recover what a father or master lias 
converted to his own profit out of the contract of 
his son or slave as far as the amount of the profits 
will extend. 

SO MctcedonianuiiL* In the case of money 
lent to children under power without the consent 
of the father, this SO forbids any action against 
the father or children, even when the latter have 
become aui juris, 

VIII. Actions are, 1, perpetual; and 2, tem- 
porary. 

Formerly actions derived from the law, SCO,. 
or constitutions, were perpetual, but a limit of 
thirty or forty years was afterwards assigned by a- 
constitution of Theodosius II. (a.d. 424). 

conductos nejotlationihus 2>r^ficei'e, quos INSTITOBES adpellahant 
€0, qitod neyotio geremlo instarent. Hetnec. p. 695. 

* So called either from one Macedo, a notorious usurer, or 
from a profligate son of that name, who, being under power, 
had borrowed money which he expected to repay on the death 
of his father. MuUo tempore elapso, instahat creditor dehitum 
repetens : Macedo ii-on habens unde redder et (qui enimj cum suly 
potegtatc esset ?) p^trein suum occidU. (Theophilus.) 
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Of prsetorian actions some are perpetuce (thirty 
-or forty years) as those given to honorum posses^ 
.sores, and the actio fitrti Tnanifesti, but the 
^eater part only last for one year, the period of 
a praetor's office. 

, IX. Most actions ex contractu pass to and 
against the heirs of the parties, but some do not, 
as the actio in duplum for money deposited to 
insure against fire or shipwreck, and actions 
arising from adstipulations (see p. 156). 

Actions ex delicto cannot be brought against the 
heirs of the delinquent (though they pass to those 
•of the person injured) unless the proceedings have 
been begun by the original parties, or the heir has 
profited by the misdeeds of the deceased. Est 
certissinuo juris regula, ex maleficiis pwnales 
actiones in heredem non competere. (Gai. IV. 112). 

X. Noxal* Actions, When damage is done by 
a slave, the master is liable to a noxal action, but 
he may elect to abandon the slave to the person 
injured before the litis contestatio. But he cannot 
escape a penalty if he has falsely denied his pos- 
session of the slave (D. 2. 9. 2), or if he has not 
prevented the offence when it was in his power to 
do so. (D. 9. 4. 2 pr.) The action follows the 
wrongdoer if he changes hands. JSfoxalis actio 

* Noxal is derived from Nocere. Noxa is strictly the author 
.of the damage, noxia the delict itself, but they are sometimes 
used synonymously. 
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cctput sequuitur. No action is allowed between- 
master and slave. The person to whom the slave 
is abandoned (whose property he becomes) ia 
bound to enfranchise him if he can promise a 
suflBcient sum to compensate for the damage done^ 

By the old law, a son or daughter under power 
could be abandoned noxaliter, but this rule had 
disappeared in Justinian's time. Nova honiinum 
conversatio (referred by some to Christianity)* 
hujusmodi aaperitateni rede vespnendanii esse ex- 
istwuivit, et ah usu communi ftcecpenitus recessit^ 
(Inst. IV. 8. 7.) 

Pauperies. Damage done by a domesticated 
quadruped without injuHa (for an animal cannot 
be said to have wrong intent) renders the owner 
liable to a noxal action, but not if the animal is 
fierce by nature.* Alfenus gives the following 
example: — Agaso (a groom) cum in tabeimam 
equum deduceret, niulam equus olfecit ; 7)iula 
calcem rejedt, et crus agasoni fregit, Consule- 
hatur, possetne cum domino mulce agi, quod ea 
pauperiem fecisset ? Respondi, p>os8e. (D. 9. 1. 
5.) An actio utilis is given in the case of animals 
other than quadrupeds. The action is stayed by 
delivering up the animal. If an animal which 
has been kept in confinement recovers its natural 
liberty, the person to whom it belonged ceases to- 

* Litem movebunt, vel si odimis canem momorderit. 

Pbo\^ 
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be the owner, and is no longer liable for injury. 
If a man keeps a dog, a pig, a wild boar, a lion, 
or a bear near a highway, he is liable *to an action 
tinder the edict of the sediles for damage done 
by such animal, as well as to a noxal action, 
nwaquam enim actiones, pvceseHirti poenales,. 
de eddem re concun^entes, alia aliavi consurait 

Representatives in Actions, In the time of tha 
old legis actiones, no one could represent another 
in an action, except on behalf, 1, of the people 
(pro popuLo) ; 2, of a slave to be emancipated {jpro- 
libeHate); 3, of a pupil (pro tuteld); and, 4, an 
actio furti could be brought in the name of per- 
sons in the hands of an enemy, or absent in the 
service of the State. In the time of the foi^raulce,, 
cognitores, procuratores, and defensores were ad- 
mitted to appear for principals. The cognitor was^ 
solemnly appointed in the presence of the magis- 
trate and of the opposite party, and his principal 
was bound by his acts. He could not be ap- 
pointed conditionally. The procurator' was ap- 
pointed without any solemnity, and his acts did 
not affect his principal unless ratified by him. 
Later, under the extraordinaria jndicia, the pro-^ 
curator was vested with the authority of the cog- 
nitor^ whose name fell into disuse. The defensor 
appeared (generally only for the defendant) with- 
out any appointment. Tutors and curators could 
also appear for their pupils and ^^axd^. 
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Security. Satisdationum modus alius anti- 
quitati placuit, alium novitasper usximi amplexa 
est (Inst. IV. 11 pr.) By the old law a de- 
fendant in a real action appearing in person or by 
another had to give security judicatum solvi, 
which guaranteed, 1, tliat the damages would be 
paid ; 2, that he would appear in court to receive 
sentence (Judicatmn sisti) ; 3, that he would not 
employ fraud (de dolo nialo). Appearing in per- 
son in a personal action a defendant had no 
security to give, except in certain cases, propter 
cjenus actionis (as de Tiiorihus 7)iuliems), or prop- 
ter personam, quia suspecta sit (as if he is a 
bankrupt) : if he pleaded through another, he was 
bound satisdare, for nemo defensor in alievA re 
shie satisdcbtion^ idonev^ esse creditur. The 
plaintiff in a real or personal action only had to 
give security in case he appeared by a jy'^'ocurator 
that he would confirm his acts {rem ratam domi- 
num habiturum or de rato). For further details, 
see Gai. IV. 101, 102. 

By the law of Justinian the plaintiff in a 
real or personal action has only to give the se- 
curity de rato when he acts as procurator ahsentis 
not publicly appointed. The defendant appearing 
in person, even in a real action, only has to give 
secunty judicatum sisti. But when represented 
by a procurator or defensor ^ the cautio judicatum 
solvi must ba given. He lavis^ ?siso &id ^ fA^- 
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jitssor, or surety (if present he may be his own 
surety), and give a hypotheca or mortgage of his 
property binding his heirs. 

JEocceptiones. The defence to an action is made 
by exceptions. Comparatce sunt eocceptiones de- 
fe'iuleiidoi'iivi eorivm gratia cuvi quibus agitur: 
scepe enim accidit, ut quw jure civili teneatur, 
sed iniquum sit evbni jvdicio condernnari. 
(Gai. IV. 116.) Originally they were restrictions 
imposed on the decision of a judge by the praetor 
from considerations of equity (si in ed re niliil 
dolo nfudo factum sit, neque fiat). They were 
itfterwards adopted by the civil law. 

They are addressed, (i), in jus, to dispute a 
question of law, (ii), in factwiii, to try a question 
of fact. They are also (i), in rem, affecting the 
general matter in dispute, and (ii), in personain, 
touching the personal liability of the defendant. 

Exceptions are either, 1, perpetual and per- 
emptory, or 2, temporary and dilatory. 

1. Perpetual and peremptory exceptions repel 
the plaintiff's case on its merits, and destroy for 
ever his right of action; e^g., doll "inali, metus 
causd, pecunice non nu7)iieratG& (where one has 
stipulated to pay money but has not paid it), and 
rel judicatce (that the cause has been already 
decided). 

Gains mentions also the eocceptio rei in jucZ'icwwv, 
dedudce, which may be made \>y oTie cS. \7^ci \^yqJ!^ 
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promissors when each has been separately sued, 
(III. 181, and IV. 106, 107.) 

2. Temporary and dilatory exceptioDS are framed 
to delay an action which is essentially just, but 
brought at a wrong time or in an improper 
manner; e.g,,pacti conventi (where the plaintiff 
has agreed not to sue within a certain time), and 
litis dividuce (where a plaintiff splits his action 
for a single thing into two), also (before Justinian) 
objections to a procuTat(y)\ 

Most of the exceptions allowed to a debtor are 
available also to his sureties. 

Niidapactio (p. 151) nonparit obligationeTii,, 
aed pcirit exceptionem, (D. 2. 14. 7.) 

Replications, The plaintiff may make a repli- 
catio to the exceptions, and the defendant may 
answer again by a duplicatioy to which the plaintiff' 
has the right of a trvplicatio. The pleadings may 
be extended still further. 




Theodosiiia II. 
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OF INTERDICTS. 

Inst. IV. 15. Gai. IV. 138—170. 

Under the formulary system, interdicts* were- 
certain forms of words by which the praetor ordered 
or forbade something to be done, generally in 
disputes as to possession or quasi-possession of 
property. 

Justinian abolishes them, supplying their place 
with actions in the judicia eodraordinaria. 

They were, 1, prohibitory (as to prevent an act- 
of violence) ; 2, restoratory (to place the rightful 
owner in possession, though for the first time);. 
3, exhibitory (ordering some person or thing to be 
exhibited). 

They were generally given that possession 
might be (i) acquired {adipiscendcB possessionis) ;. 
(ii) retained (retinendce) : (iii) recovered (recupe^ 
oundce), 

(i) Of those for acquiring possession were 
(1) quoinim honorum, to compel the delivery to the 
bonorum possessor of goods belonging to an in- 
heritance. 2. Bonorum quoque ertiptori similiter 
pi'oponitur imterdictum quod quidam posses^ 
soriuvi vocant, 3. Item ei qui puhlica boncv 

* Interdictorum trinum genus ; unde repvJsus 
Vifuero, aut utrubi fuerity quorumve honorum, 

AusoN. Edyl. 11. 
It will be seen that this enumeration is not exhaustive. 
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eiiierify ejicsdem concUtionls interdictum pro- 
2)onitwr quA)d appellatur sector mm, quod sedores 
voeantwr qui j)id)lici bona oiiercantur, (Gai. IV. 
145, 146.) 4. The interdict am Salvianum to 
enforce the right of an owner of land to the pro- 
perty of his tenant pledged as security for rent 
(c/ actio Serviana, p. 189). 

(ii) Of those for retaining possession were, (1) 
utl 2>os8ideti8, given to one who was in possession 
of land or buildings (acquired nee vi nee clam nee 
2)recario), that he might be declared to be the 
legal possessor ; (2) Utruhi, given for the same 
purpose to one who had been in possession of 
movable property (acquired nee vi nee clam nee 
inecario) for the greater part of the previous year. 

Gains explains these two interdicts (IV. 150-2), 
Justinian says that the actions which superseded 
ihem are both placed on the same footing as 
regards possession, whether the property be mova- 
ble or immovable. (Inst. IV. 15.) 

A man may retain possession by any one who 
possesses in his name ; e.g., a tenant, or depository, 
or borrower, and even by the mere intention of 
possessing. Possidere videmur, nan solum si ipsi 
^ossideanius, sed etiam si nostro nomine aliquis 
in possessione sit, licet si nostro juH suhjectus 
^lon sit, qualis est colonus et inqitilinus (p. 1G5 n.) 
Ter eos quoqiie apud quos deposuerimus, aut 
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qitibus comviodaverlvius, aut qiiihus usufructum- 
vel itswm aut gratuitam Juxbitationem, constitu- 
erhniis, ipsi possidei-e videmur ; et hoc est qiMxl 
vuZgo dicitur, TetiTiei'i possemionem ^wsse pe^'' 
quemlibet qui nostro nomine sit in posseamone. 
(Gai. IV. 153.) 

(iii) The principal interdict for recovering pos- 
session was called unde vi, given to one who had 
been expelled by force from possession of land 
or buildings. Afterwards extended to movable' 
property. 

The principal interdicts given to establish quasi- 
possession (as servitudes) were uti possidetis, 
■uiruii, unde vi, or specially, de itinere actitque' 
privato, defonte, &c. 

Interdicts were also, 1, simple, where one party 
■was plaintiff and the other defendant, as in resti-- 
tutory or exhibitory interdicts ; and % double^ 
where each party equally sustained the character 
of plaintiff and defendant, as in uti possidetis and 
uti-id)i. 




Catae-litting ( Abigertaa\ 'p. "i.! ^. 
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OF GROUNDLESS LITIGATION AND OF THE OFFICE 

OF JUDGE. 

Inst. IV. 16, 17. Gai. IV. 171—187. 

Under the old law there were four modes of 
repressing vexatious suits. Actoris caZumnia 
-coercetuVy niodo columnice judicio, nwdo con- 
trario (cross-action), modo jurejurando, modo 
ve8ti2)vZatione, (Gai. IV. 174.) By the law of 
Justinian groundless proceedings at law are re- 
strained, 1, by a peciiniaAa poena ; 2, by oath ; 
and 3, by fear of infamy. 

1. A plaintiff who fails in an action must pay 
the costs of the defendant. Victus victoH in 
impensis damnandus est. Children or freedmen 
who summon {vocant in jus) their ascendants or 
patrons without leave from the praetor are liable 
to a fine of 50 solidi. 2. The plaintiff and defen- 
dant and their respective advocates must make 
oath that they believe they have a good case. 3. 
Infamy is incurred by persons condemned in direct 
actions tutelce, mandati, depositif and p^^o socio ^ 
and in actions fuiii, vi boTKn^um raptoi'um, in- 
jitviariimy and de dolo. A person branded with 
infamy cannot serve as a witness, be admitted to 
honours, or bring a public accusation. 

The duty of a judge is to decide according to 
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the laws, the constitutions, and customs. In the 
actions familice ercisceTidce, communi dividundo, 
and finium regundoruniy he has to adjudicate 
B;CCording to the rights of the parties. If he gives 
an unjust decision by mistake of law, or through 
fraud, corruption, or ignorance, or goes beyond the 
;scope of the case, he is said to " make a cause his 
own,'* and is liable to an action from the injured 
person for damages. In case of a mistake of fact, 
the decision is good, subject to appeal. Kjvdex 
may divest himself of his office by swearing sihi 
Qion liquere. 



OF PUBLICA JUDICIA. 

Inst. IV. 18. 

Public prosecutions are employed for the punish- 
ment of criminals, and are open to eVery citizen. 
They are not introduced by actions. Publica 
judicia neque per actiones ordinantur Tieque 
omnino quidquam simile hahent cum ceteris 
judidis de quibus locuti sumus, Tnagnaque 
diversitas est eovum et in instituendis et in 
exercendis. (Inst. IV. 18. pr.) 

They are, 1, capital {i.e., affecting the caput of 
the criminal, p. 59) involving death, interdictio 
aquce et ignis, deportatio, or senten^^ \jc> ^<^ 
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mines ; and 2, not capital, involving infamy and 
pecuniary penalties* 

The Lex Juliu Majestatis punishes treason 
with death, coupled with perpetual infamy. See 
Paul, Sent JRec. V. 29. 

The Lex Julia de Adulteriis punishes adultery 
with death, and seduction sine vi with confiscation 
of half the fortune in the case of the rich, and 
corporal punishment and relegation in the case of 
the poorer classes. 

The Lex Cornelia de Sicarlis condemns assassins- 
to death. See Paul, Sent Bee, V. 23. 

The Lex Pompeia de Parricidiis (B.C. 52) nro- 
.vides that those guilty of the murder of a parent, 
grand-parent, or child,"!" shall be sewn up in a 

* " The classification of crimes, which are not contained even 
in the Corpus Juris of Justinian, are remarkably capricious." 
" The Statutes of Sylla and Augustus were the f oimdation of 
the penal jurisprudence of the Empire, and nothing can be^ 
more extraordinary than some of the classifications which they 
bequeathed to it. I need only give a single example in the 
fact that 'perjury was always classed with cutting and wmmdiry/, 
and with poisoninf/y no doubt because a law of Sylla, the Lex 
Cornelia de Sicariis et Veneficis, had given jurisdiction over all 
these three forms of crimes to the same Permanent Commission. 
It seems, too, that this capricious grouping of crimes affected 
the vernacular speech of the Bomans. People naturally fell 
into the habit of designating all the offences enumerated in one 
law by the first name on the list, which doubtless gave its style- 
to the law court deputed to try them." Ancient Law, -p. 393. 
See also p. 385 for an account of the History of Criminal Law. 
t A father, however, was excepted from this penalty for killing^ 
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leathersack with a dog,a cock, a viper, and a monkey,^ 
and thrown into sea or river, that the air may be- 
denied them while they survive, and the earth when 
they are dead. Hodie tamen vim exuruntur, vel 
ad bestias dantur. (Paul, Sent. Rec. V. 24). 

The Lex Cornelia de Falsis punishes the forging 
or fraudulently tampering with wills and other 
instruments. A slave suffers death, a freematt 
deportatio. See Paul, Sent Rec. V. 25. 

The Lex Julia de Vi Publica sen Privata 
punishes public violence with deportatio, and 
private violence with confiscation of one-third of 
the offender's property. Kape is punished with 
death. See Paul, Sent Rec, V. 26. 

The Lex Julia de PecvZatu punishes robbery of 
public or sacred property with deportatio, but in 
the case of magistrates, with death. 

The Lex Fabia de Plagiariis punishes with 
fine (sometimes with death) those guilty of 
plagium, or the fraudulent imprisonment, sale, 
abduction, or concealment of a free citizen, or 
another man's slave. 

The Lex Julia de Ambitu prohibits imlawful 
means of obtaining public oflSce, or dignity. 

The Lex Julia Repetundarum punishes magis- 
trates or judges for bribery and corruption. 

his child until the time of Constantine, whose change of the law 
has been attributed to the influence of Christianit j. 
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The Lex Julia de Annond prohibits com- 
binations for raising the market prices of pro- 
visions. 

The Lex Julia de Residuis punishes embezzle- 
ment or maladministration of public moneys. 

"The Institutes close with a short title, 'De 
Publicis Judiciis/ which only includes a species of 
of Criminal Procedure, together with the Crimes 
and Punishments to which that species was ap- 
propriate. It would seem that this title in the 
Institutes is not a member or constituent part of 
the work, but rather a hasty and incongruous 
appendix added on an afterthought. For, first, 
instead of expounding the subject in a systematic 
manner, it merely touches a, fragment of the sub- 
ject. Secondly, it appears that Criminal Law 
was looked upon by the Eoman Jurists as properly- 
forming a department of Jus Publicum ; and this, 
it is most probable, was not included in the 
Treatises from which Justinian's Institutes were 
copied or compiled. Whether a similar title was 
appended to the Institutes of Gains is uncertain, 
the concluding portion of the manuscript being 
lost or illegible.'' Austin, Tables and Notes, 
p. 959. 

The brevity of the notice of Criminal Law is 
explained in the concluding passage of the Insti- 
tutes : — Sed de publicis judiciis hoc e^Kposuimus, 
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lit vobis po88ibile sit summo digito et quasi per 
indiceni ea tetigisse : alioquin diligentior em'um 
scientla vobis ex latiorihus Digestoriim libris, 
Deo propitio, adventwrd est 
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From " Gibbon's Koman Empire," Clm'p, XLIV. 

Forms of tlie old Romxin Law, — " The jurisprudence 
of the first Komans exhibited the scenes of a panto- 
mime ; the words were adapted to the gestures, and 
the slightest error or neglect in iheform^ of proceeding 
was sufficient to annul the mbatance of the feirest 
claim. The communion of the marriage-life was 
denoted by the necessary elements of fire and water ; 
and the divorced wife resigned the bunch of keys by 
the delivery of which she had been invested with the 
government of the family. The manumission of a son 
or a slave was performed by turning him round with a 
gentle blow on the cheek ; a work was prohibited by 
the casting of a stone ; prescription was interrupted by 
the breaking of a branch; the clenched fist was the 
symbol of a pledge or deposit ; the right hand was the 

gift of fidtli and confidence In a civil 

action, the plaintiff touched the ear of his witness, 
seized his reluctant adversary by the neck, and im- 
plored, in solemn lamentation, the aid of his fellow- 
citizens. Th^ two competitors grasped each other's 
hand, as if they stood prepared for combat before the 
tribunal of the prsBtor; he commanded them to produce 
the object of the dispute; they went, they returned 
with measured steps, and a clod of eaii^h was cast at 
his feet to represent the field for which they cqyl- 
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tended. This occult science of the words and actions- 
of law was the inheritance of the pontiffs and patri- 
'cians. . . . The treachery of some plebeian officers- 
at length re^-ealed the profitable mystery ; in a more 
enlightened age the legal actions were derided and 
observed, and the same antiquity which sanctified the 
practice, obliterated the use and meaning of this pidmi- 
tive language." 

Rejomis of Justinian, — " When Justinian ascended 
the throne, the Reformation of the Roman jurispru- 
dence was an arduous but indispensable task. In the 
space of ten centuries the infinite variety of laws and 
legal opinions had filled many thousand volumes, which 
no fortune could purchase and no capacity could digest. 
Books could not easily be found; and the judges, poor 
in the midst of riches, were reduced to the exercise of 
then' illiterate discretion. The subjects of the Greek 
provinces were ignorant of the language that disposed 
of their lives and properties ; and the barbarous dialect 
of the Latins was imperfectly studied in the academies 
of Berytus and Constantinople. As an Illyrian Soldier, 
that idiom was familiar to the infancy of Justinian; 
his youth had been instructed in the lessons of juris- 
prudence, and his Imperial choice selected the most 
learned civilians of the East to labour with their sove- 
reign in the work of reformation As 

soon as the Emperor had approved their labours, he 
ratified, by his legislative power, the speculations of 
the juiisconsults: their commentaries on the Twelve 
Tables, the Perpetual Edict, the laws of the people, . 
and the decrees of the senate, succeeded to the autho- 
rity of the text; and the text was abandoned, as an. 
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useless, though venerable, relic of antiquity. Tlie 
Code, the Fandects, and the Institutes, were declaimed 
to be the legitimate system of civil jurisprudence; they 
alone were admitted in the tribunals, and they alone 
were taught in the academies of Kome, Constantinople^ 
and Berytus. Justinian addressed to the senate and 
provinces his eternal oracles; and hi3 pride, under the 
mask of piety, ascribed the consummation of this great 
design to the support and inspiration of the Deity." 

The paternal poujer. — " In the forum, the senate, or 
the camp, the adult son of a Roman citizen enjoyed 
the public and private rights of & person ; in his father's 
house he was a mere thing; confoimded by the laws 
with the moveables, the cattle, and the slaves, whom 
the capricious master might alienate or destroy without 
being responsible to any earthly tribunal. The hand 
which bestowed the daily sustenauce might resume the 
voluntary gift, and whatever was acquii'ed by the 
labour or fortune of the son was immediately lost in 
the property of the father. His stolen goods (his oxen 
or his children) might be recovered by the same action 
of theft ; and if either had been guilty of a trespass, it 
was in his own oj)tion to compensate the damage, or 
resign to the injured party the obnoxious animal. At 
the call of indigence or avarice, the master of a family 
could dispose of his children or his slaves. .... 
According to his discretion, a father might chastise the 
real or imaginary faults of his children by stripes, by 
imprisonment, by exile, by sending them to the country 
to work in chains among the meanest of his servants. 
The majesty of a parent was armed with the power of 
life and death; and the examples of such bloody exe- 
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nations, which were sometimes praised and never 
punished, may be traced in the annals of Eome, beyond 
ihe times of Pompey and Augustus. Neither age, nor 
rank, nor the consular office, nor the honours of a 
triumph, could exempt the most illustrious citizen, 
from the bonds of filial subjection : his own descen- 
dants were included in the &mily of their common 
ancestor; and the claims of adoption were not less 
€acred or less rigorous than those of nature. • • • 
An imperfect right of property was at length, com- 
municated to sons; and the threefold distinction of 
jprqfectitums, adventUiotiSy and professional, was ascer- 
tained by the jurisprudence of the Code and PandectB. 
Of all that proceeded from the father he imparted only 
the use, and reserved the absolute dominion; yet, if 
his goods were sold, the filial portion was excepted, by 
a favourable interpretation, from the demands of the 
creditors. In whatever accrued by marriage, gift, or 
collateral succession, the property was secured to the 
flon; but the father, unless he had been specially 
excluded, enjoyed the usufruct during his life. As a 
just and prudent reward of military virtue, the spoils 
of the enemy were acquired, possessed, and bequeathed 
by the soldier alone ; and the fair analogy was extended 
to the emoluments of any liberal profession, the salary 
of public service, and the sacred liberality of the em- 
peror or the empress. The life of a citizen was less 
exposed than his fortune to the abuse of paternal 
power. . . The Eoman father, from the licence of 
servile dominion, was reduced to the gravity and 
moderation of a judge A private juris- 
diction is repugnant to the spirit of monarchy; the 
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parent was again reduced from a judge to an accuser ; 
and the magistrates were enjoined by Severus Alex- 
ander to hear his complaints and execute his sentence. 
He could no longer take the life of a son without 
incurring the guilt and punishment of murder ; and 
the pains of parricide, from which he had been ex- 
cepted by the Pompeian law, were finally inflicted by 
the justice of Constantino." 

Marriage, — " Experience has proved that savages 
are the tyrants of the female sex, and that the condi- 
tion of women is usually sofbened by the refinements 
of social life. In the hope of a robust progeny, 
Lycurgus had delayed the season of marriage: it was 
fixed by Numa at the tender age of twelve years, that 
the Roman husband might educate to his will a pure 
and obedient virgin. According to the custom of an- 
tiquity, he bought his bride of her parents, and she 
fulfilled the coemption by purchasing, with three pieces 
of copper, a just introduction to his house and house- 
hold duties. A sacrifice of finiits was offered by the 
pontiffs in the presence of ten witnesses ; the contract- 
ing parties were seated on the same sheepskin; they 
tasted a salt cake of far, or rice ; and this confarreation^ 
which denoted the ancient food of Italy, served as an 
emblem of their mystic union of mind and body. But 
this union on the side of the woman was rigorous and 
unequal, and she renounced the name and worship of 
her fether's house to embrace a new servitude, deco- 
rated only by the title of adoption: a fiction of the 
law, neither rational nor elegant, bestowed on the 
mother of a family (her proper appellation) the strange 
characters of sister to her own children and of daughter 
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to her husband or master, who was invested with the 
plenitude of paternal power. By Lis judgment or 
caprice her behaviour was approved, or censured, or 
chastised; he exercised the jurisdiction of life and 
death; and it was allowed that in the cases of adultery 
or drunkenness the sentence might be properly in- 
flicted. She acquiral and inherited for the sole benefit^ 
of her lord ; and so clearly was woman defined, not as- 
a person^ but as a thing, that, if the original title were 
deficient, she might be claimed, like other moveables,, 
by the tuae and possession of an entire year. 

"After the Punic triumphs the matrons of Rome 
aspired to the common benefits of a free and opulent 
i*epublic ; their wishes were gratified by the indulgence 
of fathers and lovers, and their ambition was unsuc- 
cessfully resisted by the gravity of Cato the Censor. 
They declined the solemnities of the old nuptials, de- 
feated the annual prescription by an absence of three 
days, and, without losing their name or independence, 
subscribed the liberal and definite terms of a marriage 
contract. Of their private fortunes, they communi- 
cated the use and secured the projjerty : the estates of 
a wife could neither be alienated nor mortgaged by a 
prodigal husband; their mutual gifts were prohibited 
by the jealousy of the laws ; and the misconduct oF 
either party might afford, under another name, a future 
subject for an action of theft. To this loose and volun- 
tary compact religious and civil rights were no longer 
essential, and between persons of a similar rank the 
apparent community of life was allowed as sufficient- 
evidence of tlieii' nuptials. The dignity of maniage 
was restored by the Christians, who derived all spirit- 
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ual grace from the prayers of the faithful and the 
benediction of the priest or bishop. The origin, 
validity, and duties of the holy institution, were regu- 
lated by the tradition of the synagogue, the precepts- 
of the Grospel, and the canons of general or provincial 
synods ; and the conscience of the Christians was awed 
by the decrees and censures of their ecclesiastical rulers. 
Yet the magistrates of Justinian were not subject to 
the authority of the church : the emperor consulted 
the unbelieving civilians of antiquity ; and the choice 
of matrimonial laws in the Code and Pandects is 
directed by the earthly motives of justice, policy, and 
the natural freedom of both sexes." 

Tlie right of property. — " The oiiginal right of pro- 
perty can only be justified by the accident or merit of 
prior occupancy ; and on this foundation it is wisely 
established by the philosophy of the civilians. The 
savage who hollows a tree, inserts a sharp stone into a 
wooden handle, or applies a string to an elastic branch, 
becomes in a state of nature the just proprietor of the 
canoe, the bow, or the hatchet. The materials were 
common to all ; the new form, the produce of his time 
and simple industry, belongs solely to himself. His 
hungry brethren cannot, without a sense of their own 
injustice, extort from the hunter the game of the 
forest overtaken or slain by his personal strength and 
dexterity. If his provident care preserves and multi- 
plies the tame animals, whose nature is tractable to' 
the arts of education, he acquires a perpetual title to 
the use and service of their numerous progeny, which 
derives its existence from him alone. If he encloses- 
and cultivates a field for their sustenance and his own^ 
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SL barren waste is converted into a fertile soil; the seed, 
ihe manure, the labour, create a new value, and the 
rewards of harvest are j»ainfully earned by the &tigaes 
of the revolving year. In the successive states o£ 
society, the hunter, the shepherd, the husbandman^ 
may defend their possessions by two reasons which, 
forcibly appeal to the feelings of the human mind : 
that whatever they enjoy is the fruit of l^eir own 
industry ; and that every man who envies their felicity 
may purchase similar acquisitions by the exercise of 
similar diligence. Such, in truth, may be ihe freedom 
and plenty of a small colony cast on a frxdtful island. 
But the colony multiplies, while the space continues 
the same ; the common rights, the equal inheritance of 
mankind, are engrossed by the bold and crafty : each 
field and forest is circumscribed by the landmarks of a 
jealous master ; and it is the i>eculiar praise of the 
Roman jurisprudence that it asserts the claim of the 
first occupant to the wild animals of the earth, the air, 
and the waters. In the progress from primitive equity 
to final injustice, the stejjs are silent, the shades are 
almost imperceptible, and the absolute monopoly is 
guarded by positive laws and artificial reason. The 
active, insatiate principle of self-love can alone supply 
the arts of life and the wages of industry ; and as soon 
as civil government and exclusive property have been 
introduced, they become necessary to the existence of 

the human race A Koman citizen could 

only forfeit his rights by apparent dereliction, and such 
dereliction of a valuable interest could not easily be 
presumed. Yet, according to the Twelve Tables, a 
prescription of one year for moveables and of two years 
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for immoveables,* abolished the claim of the ancient 
master, if the actual possessor had acquired them by a 
fair transaction from the person whom he believed to- 
be the lawful proprietor. Such conscientious injustice, 
without any mixture of fraud or force, could seldom 
injure the members of a small republic; but ther 
various periods of three, of ten, or of twenty years, 
determined by Justinian, are more suitable to the 
latitude of a great empire." 

" In the Civil Law there is no distinction between moveable 
and immoveable property, except those arising from their nature? 
as such. In the Civil Law there is no such thing as estates in 
land, such as fee simple and the like. The different interests 
which may be had in land are not defined by any technical 
rules of law. Consequently, land may, be subjected to all kinds- 
of contracts, like moveables. There is no distinction between 
freehold and less than freehold, for the distinction of property 
is only between immoveables and moveables, and there are 
no executors in the Civil Law. All the estate of the deceased,, 
real and personal, passes to the heir, with all the debts and 
liabilities affecting it. And real property is dealt with by will in 
the same manner as personalty. The only material difference 
of the law applicable to the two sorts of property is that of 
servitudes real and habitation, and, in practice, h3rpothecs.' 
There is also the exceptional contract of emphyteusis, from 
which some of the learned have considered feudal tenures to be- 
derived. In other respects the Civil Law deals with all property 
alike with uniform rules, except so far as the nature of th& 
property reitlers special rules necessary. And whatever th& 
nature of the property whether moveable or immoveable, it may 
be dealt with by the same contracts, varied in every possible- 
way, to suit all the purposes of human life and intercourse. . . 
Generally speaking, hypotheca applies to immoveable property y 
because the creditor is | sufficiently secured without having' 
possession, and this is not so with regard to moveables. In the 
English law, however, mortgage consists of an actual conveyance 
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Hereditary succession, — " The personal title of the 
first proprietor must be determined by his death ; but 
the possession, without any appearance of change, is 
peaceably continued in liis children, the associates of 
his toil, and the partnei's of his wealth. This natural 
inheritance has been protected by the legislators of 
-every clime and age, and the father is encouraged to 
pereevere in slow and distant improvements, by the 
tender hope that a long posterity will enjoy the fruits 
.of his labour. The principle of hereditary succession 
is universal ; but the (yrder has been variously esta- 
blished by convenience or caprice, by the spirit of 
national institutions, or by some partial example which 

x>f the land to the mortgagee, subject to an equity of redemption 
-in the mortgagor. Here again we find the pernicious system of 
separating the legal from the equitable estate, which is the 
principal cause of the complication of titles to land, and the 
.difficulty and expense of conveyancing. The abolition of mort- 
gage, and the introduction of the law of hypothec, together with 
a system of registration of hypothecs, would be a most useful 
step in the reform of the law. This would easily be effected by 
resorting to the Codes of modem Europe, where the law of 
hypothec and registration are brought to great perfection. 

The principle ought to be fully carried out that lands, tene- 
ments, and hereditaments, are to be made a security for a debt 
iUicording to the same law as personalty, and that in like manner 
they may be charged with the payment of money without any 
conveyance to trustees, but by contract or will, creating a lien or 
hypothecation, with the necessary powers for enforcing it. 

One very important result of the simplification of titles by 
abolishing the separation between the equitable and the legal 
title, except for a limited period, according to the principles of 
the Roman civil law, is that the establishment of a registration 
of deeds will be greatly facilitated." Sir G. Bowyer's Intro^ 
duction to the Study and Use of the Civil Law, p. 59. 
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^as originally decided by fraud or violence. The juris- 
prudence of the Romans appears to have deviated 
from the equality of nature much less than the Jewish, 
the Atheniisin, or the English institutions. On the 
death of a citizen, all his descendants, unless they 
were already freed from his paternal power, were 
called to the inheritance of his possessions. The in- 
solent prerogative of primogeniture was unknown; 
the two sexes were placed on a just level ; all the sons 
and daughters were entitled to an -equal portion of the 
patrimonial estate ; and if any of the sons had been 
intercepted by a premature death, his person was repre- 
sented, and his share was divided, by his surviving 
children. On the failure of the direct line, the right 
•of succession must diverge to the collateral branches. 
The degrees of kindred are numbered by the civilians, 
^iscending from the last possessor to a common parent, 
find descending from the common parent to the next 
lieir : my father stands in the first degree, my brother 
in the second, his children in the third, and the i-e- 
mainder of the series may be conceived by fancy or 
pictured in a genealogical table. In this computation 
A distinction was made, essential to the laws and even 
the constitution of Rome : the agnats, or persons con- 
nected by a line of males, were called, as they stood in 
the nearest degree, to an equal partition ; but a female 
was incapable of transmitting any legal claims ; and 
the cognate of every rank, without excepting the dear 
relation of a mother and a son, were disinherited by 
the Twelve Tables, as strangers and aliens. Among 
the Romans a gens or lineage was united by a common 
name and domestic rites ; the various cognomens or 
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surnames of Scipio or Marcellus distiugiiished from 
each other the subordinate branches or families of the 
Cornelian or Claudian race : the de&ult of the agruUs 
of the same surname was supplied by the larger de- 
nomination of gentiles ; and the vigilance of the laws, 
maintained, in the same name, the perpetual descent 
of religion and property. A similar principle dictated 
the Voconian law, which abolished the right of female 
inheritance. As long as virgins were given or sold in 
marriage, the adoption of the wife extinguished the 
ho|)es of the daughter. But the equal succession of 
independent matrons supported their pride and luxury, 
and might transport into a foreign house the riches of 
their fathers. While the maxims of Cato were revered^ 
they tended to perpetuate in each family a just and 
virtuous mediocrity ; till female blandishments insen- 
sibly triumphed, and every salutary restraint was lost- 
in the dissolute greatness of the republic. The rigour 
of the decemvirs was tempered by the equity of the 
prsetors. Their edicts restored emancipated and post- 
humous children to the rights of nature ; and upon the 
failure of the agnats, they preferred the blood of the 
cognate to the name of gentiles, whose title and character 
was insensibly covered with oblivion. The reciprocal 
inheritance of mothers and sons was established in the 
Tertullian'and Orphitian decrees by the humanity of 
the senate. A new and more impartial order was 
introduced by the Novels of Justinian, who affected to 
revive the jurisprudence of the Twelve Tables. The 
lines of masculine and female kindred were confounded : 
the descending, ascending, and collateral series, was 
accurately defined ; and each degree, according to the 
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proximity of blood and affection, succeeded to the 
vacant j)ossessions of a Roman citizen." 

WiUs. — " Before the time of the decemvirs, a Roman 
-citizen exposed his wishes and motives to the assembly 
of the thirty curia3 or parishes, and the general law of 
inheritance was suspended by an occasional act of the 
legislature. After the permission of the decemvirs, 
each private lawgiver promulgated his verbal or written 
'testament in the presence of five citizens, who repre- 
sented the five classes of the Roman people ; a sixth 
witness attested their concurrence ; a seventh weighed 
the copper money, which was paid by an imaginary 
purchaser, and the estate was emancipated by a ficti- 
tious sale and immediate release. This singular cere- 
mony, which excited the wonder of the Greeks, was 
still practised in the age of Severus ; but the praetors 
had already approved a more simple testament, for 
which they required the seals and signatures of seven 
witnesses, free from all legal exception, and purposely 
summoned for the execution of that important act. 
A domestic monarch, who reigned over the lives and for- 
tunes of his children, might distribute their respective 
shares according to the degrees of their merit or his affec- 
tion ; liis arbitrary displeasure chastised an unworthy 
son by the loss of his inheritance, and the mortifying 
preference of a stranger. But the experience of unna- 
tural parents recommended some limitations of their 
testamentary powers. A son, or, by the laws of 
Justinian, even a daughter, coidd no longer be dis- 
inherited by their silence; they were compelled to 
name the criminal and to specify the offence ; and the 
justice of the emperor enumerated the sole causes that 
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could justify such a violation of the first principles of 
nature and society. Unless a legitimate portion, a 
fourth part, had been reserved for the children, they 
wore entitled to institute an action or comi^laint of 
hwjjidoua testament — to suppose that their father's 
imdei*standing was impaired by sickness or age, and 
rosi)ectfully to appeal from his rigorous sentence tc 
the deliberate wisdom of the magistrate." 

Legaciea, — ** In the Roman jurisprudence an essential 
distinction was admitted between^ the inheritance and- 
the legacies. The heirs who succeeded to the entire 
unity, or to any of the twelve fractions of the substance- 
of tho testator, represented liis civil and religious cha- 
rnctor, asserted his rights, fulfilled his obligations, and 
discharged the gifts of friendship or liberality which 
his last will had bequeathed under the name of legacies. 
But as the imprudence or prodigality of a dying man 
might exhaust the inheritance, and leave only risk and 
labour to his successor, he was empowered to retain 
tliu FalcldiaH portion ; to deduct, before the payment 
of tho legacies, a cleju* fourth for his own emolument. 
A reasonable time was allowed to examine the pro- 
portit)n between the debts and the estate, to decide 
whether he should accept or refuse the testament ; and 
if ho used tho benefit of an inventory, the demands or 
tlio creilit<u*s could not exceed the valuation of the 
eiiocts. The last will of a citizen might be altered 
during his life, or rescinded after his death : the per- 
sona whom he named might die before liim, or reject 
the inheritance, or be exposed to some legal disqualifi- 
cation. In the contemplation of these events, he was- 
permitted to substitiite second and third heirs to replace 
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estch other according to the order of the testament ; and 
the incapacity of a madman, or an infant, to bequeath 
his property might be supplied by a similar substitu* 
tion. But the power of the testator expired with the* 
acceptance of the testament : each Roman of mature 
age and discretion acquired the absolute dominion of his^ 
inheritance, and the simplicity of the civil law wasn^ver 
clouded by the long and intricate entails which confine 
the happiness and freedom of unborn generations." 

Codicils and trusts, — " Conquest and the formalities, 
of law established the use of codicils. If a Roman was- 
surprised by death in a remote province of the empire^ 
he addressed a short epistle to his legitimate or testa- 
rnentary heir, who fulfilled with honour, or neglected 
with impunity, this last request, which the judges- 
before the age of A\igustus were not authorized to 
enforce. A codicil might be expressed in any mode , 
or in any language, but the subscription of five witnesses 
must declare that it was the genuine composition of 
the author. His intention, however laudable, was 
sometimes illegal, and the invention of fideicommissay 
or trusts, arose from the struggle between natural 
justice and positive jurisprudence. A stranger of 
Greece or Africa might be the friend or benefactor of 
a childless Roman, but none, except a fellow-citizen^ 
could act as his heir. The Yoconian law, which 
abolished female succession, restrained the legacy or 
inheritance of a woman to a sum of one hundred thou- 
sand sesterces j and an only daughter was condemned 
almost as an alien in her father's house. The zeal 
of friendship and parental affection suggested a 
a liberal artifice ; a qualified citizen was named in the 
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testament, with a prayer or injunction that lie would 
restore the inheritance to the person for whom it was 
truly intended. Various was the conduct of the 
trustees in this painful situation ; they had sworn to 
observe the laws of their country, but honour prompted 
them to violate their oath ; and if they preferred their 
interest under the mask of patriotism, they forfeited 
the esteem of every virtuous mind. The declaration 
of Augustus relieved their doubts, gave a legal sanction 
to confidential testaments and codicils, and gently un- 
ravelled the fomis and restraints of the republican 
jurisprudence. But as the new practice of trusts 
degenerated into some abuse, the trustee was enabled, 
by the Trebellian and Pegasian decrees, to reserve one- 
fourth of the estate, or to transfer on the head of the 
real heir all the debts and actions of the succession. 
The interi)retation of testaments was strict and literal ; 
but the language of trusts and codicils was delivered 
from the minute and technical accuracy of the civilians.'* 
Abuses of civil jurisjyrudetice, — " The penal statutes 
form a very small proportion of the sixty-two books of 
the Code and Pandects, and in all judicial proceeding 
the life or death of a citizen is determined with less 
caution and delay than the most ordinary question of 
covenant or inheritance. This singular distinction, 
though something may be allowed for the urgent 
necessity of defending the peace of society, is derived 
from the natiu'e of criminal and civil jurisprudence. 
Our duties to the state are simple and uniform ; the 
law by which ho is condemned is inscribed not only on 
bniss or marble, but on the conscience of the offender, 
and his guilt is commonly proved by the testimony of 
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a single fact. But our relations to each other are 
various and infinite ; our obligations are created, 
annulled, and modified by injuries, benefits, and pro- 
mises ; and the interpretation of voluntary contracts 
and testaments, which are often dictated by fraud or 
ignorance, affords a long and laborious exercise to the 
sagacity of the judge. The business of life is modified 
by the extent of commerce and dominion, and the 
residence of the parties in the distant provinces of an 
empire is productive of doubt, delay, and inevitable 
appeals from the local to the supreme magistrate- 
Justinian, the Greek emperor of Constantinople and the 
East, was the legal successor of the Latian shepherd, 
who had planted a colony on the banks of the Tiber. In 
a period of thirteen hundred years the laws had reluc- 
tantly followed the changes of government and manners ; 
and the laudable desire of conciliating ancient names 
with recent institutions destroyed the harmony and 
swelled the magnitude of the obscure and irregular 
system. The laws which excuse on any occasions the 
ignorance of their subjects, confess their own imper- 
fections ; the civil jurisprudence, as it was abridged by 
Justinian, still continued a mysterious science and a pro- 
fitable trade, and the innate perplexity of the study 
was involved in tenfold darkness by the private industry 
of the practitioners. The expense of the pursuit some- 
times exceeded the value of the prize, and the fairest 
rights were abandoned by the poverty or. prudence of 
the claimants. . . . The experience of an abuse 
from which our own age and country are not perfectly 
exempt may sometimes provoke a generous indignation 
and extort the hasty wish of exchanging our elaborate 
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iurisprudence for the simple and summary decrees of a 
Turkish cadhi. Our calmer reflection will suggest that 
such forms and delays are necessary to guard the per- 
son and property of the citizen ; that the discretion of 
the judge is the first engine of tyranny ; and that the laws 
of a free people should foresee and determine every ques- 
i;ion that may probably arise in the exercise of power and 
the transactions of industry. But the government of Jus- 
xinian united the evils of liberty and servitude, and the 
Romans were oppressed at the same time by the multipli- 
city of their laws and the arbitrary will of their master." 



DIGESTORUM. 

LIBER SEPTIMUS. 
TIT. I. 

De Usufructu, et quemadmodum quis utatur 

fruatur.* 

1. Paulus lib, 3 ad Vitellium. 

VsiLsfructus est jus alienis rebus utendi finiendi, 
Balva rerum substantia. 

2. Cehua lib, 18 Digeatorum. 

Est enim ususfructus jus in corpore: quo sublato, 
4fe ipsum tolli necesse est. 

* "English writers have stated that the general idea of a 
use or trust answered more to the fideicommmwni than to the 
u&usfructua of the Civil Law. This is an error. \ The fidei- 
commmum of the Civil Law was probably the origin of entails 
and limitations in remainder, but not of uses and trusts. . . . 
A Jideicommissum did not involve any permanent or lasting 
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3. Gams lib. 2 Rerum quotidtanarurriy vel aureontm. 

Omnium prsediorum, 'jure legati, potest constitui 
xisusfructus, utheresjubeatur c?area^^cw^ usumfructum^ 



reparation of the legal title to property from the beneficial in- 
terest. This separation is the chief feature of usufruct. Usu- 
fruct is the right of using and enjoying the property of another, 
the substance thereof being preserved. It is the right over a 
thing, which thing ceasing to exist, the right is necessarily ex- 
iiinguishecL Here we see clearly the distinction between the 
legal estate and the use. Usufruct is classed by the KomanLaw 
among personal, as contradistinguished from real servitudes. 
Uses in the English Law were similar to usufruct, but they 
produced very different results. The wisdom of the ancient 
Bomans saw the danger which the statute of uses was intended 
to meet. Both usufruct and uses and trusts are, no doubt, con- 
venient for various purposes. But the effect of separating 
indefinitely or permanently the legal right of ownership from 
the use or enjo3nnent, must be to constitute two distinct titles 
to property, with a separate and different devolution. Therefore 
the Civil Law provided that usufruct should terminate by the 
death of the usufructory or cestui que use, and also by non-use 
for a certain time defined by law. .... But by a special 
limitation to that effect, a usufruct might be made to descend to 
the heir of the usufructuary. Justinian, however, by one of his 
fifty decisions, determined that the usufruct should terminate in 
the person of the first heir of the usufructuary, though granted 
to hi3 heirs. On the same principle it was doubted by the 
Ancients whether a usufruct could be held by a city or muni- 
cipal body ; for 'periciUum' esse videbatur ne perpetuus fieretf 
because those bodies could not suffer natural, and would not 
probably suffer civil death ; and thus the dominium or property 
would become illusory. But the law in ihe Pandects allows a 
body politic or corporation, a charity, and the like, to hold the 
usufruct for a hundred years, being the utmost period of human 
life. The French Code, Art. 619, reduces that time to thir^ 
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Dare autem intelligitur, si induxerit in fundum lega- 
tariuin, eumve patiatur utifird. Et sine testamento 
[autem] si qius velit nsumfinictum constituere, pactioni- 
bus, & stipnlationibus id efficere potest. §.1. Constitit* 
autem ususfinctus non tantum in fundo, & sedibus, 
venmietiam in servis, & jumentis, caeterisque rebus, 
§.2. 'Ne tamen in universum inutiles essent proprie-^ 
tates, semper abscedente usufructu, placuit certis' 
modis extingui usumfructum, & [ad] proprietateni 
reverti. 

§. 3. Quibus autem modis ususfructus [&] constitit^ 
& finitur, iisdem modis etiam nudus usus solet & con^ 
stitui, & finiri. 



years. In the old French law another device was adopted for 
the same purpose. When a usufruct was vested in a corporation 
or any other body having a perpetual succession, a life was- 
required to be appointed, terme a Vhomme vivant et mourant, and 
the usufruct became reunited with the property on the termina- 
tion of that life. It is evident that the device adopted in thiS' 
country to avoid the operation of the law of mortmain would 
have been defeated if the principles of the Civil Law, which 
does not permit the perpetual separation of the use or equitable- 
estate from the property or legal estate, had been appealed to 
and applied. ... . Blackstone teUs us that to the inventions 
of the clergy, for the purpose of evading the law of mortmain, 
we are indebted for the introduction of uses and trusts, the 
foundation of modem conveyancing. It would, I believe, be 
easy to show that the eflFect of the introduction of uses and 
trusts on conveyancing and our law in general has been very 
pernicious, and that the law of real property and conveyancing 
cannot be reformed without extirpating the vicious principle of 
the permanent separation of the equitable from the legal estate." 
— Sir G, BowYER, Introduction to the Study and Use of the CivU- 
Zaw, p. 46. 
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4. JPaulus lib. 2 ad Edictum. ' 

Ususfructus in multis casibus pars dominii est : <fe 
exstat, quod vel prsesens, vel ex die dari potest. 

5. Papinianus lib. 7 Qucestionum. 

Ususfructus [&] ab initio pro parte indivisa vef 
divisa constitui, & legitimo tempore similiter amitti^ 
eademque ratione per legem Falcidiam minui potest.- 
"Reo quoque promittendi defuncto, in partes hereditarias 
ususfructus obligatio dividitur : &, si ex commimi 
prsedio debeatur, imo ex sociis defendente, pro parte 
defendentis fiet restitutio. 

6. Gains lib, 7 ad Edictum provinciale, 

Ususfructus pluribus modis constituitur : Ut ecce, si 
legatus frierit. Sed & proprietas deducto usufructu 
legari potest, ut apud heredem maneat ususfructus.- 
§.1. Constituitur adhuc ususfructus, & in judicio fami-^ 
lise erciscundse, <fe communi dividundo, si judex alii 
proprietatem adjudicaverit, alii usumfructum. §. 2. 
Adquiritur autem nobis ususfructus non solum per 
nosmetipsos, sed etiam per eas quoque personas, qua» 
juri nostro subjectas habemus. §. 3. Nihil autem vetat, 
servo meo herede instituto, legari proprietatem deducto- 
usufructu. 

7. Ulpianus lib. 17 ad Sdbinum, 

Usufructu legato omnis fructus rei ad fiiictuarium 
pertinet. Et aut soli, aut rei mobilis ususfructus lega- 
tur. §. 1. Rei soli, utputa sedium, usufructu legato, 
quicumque reditus est, ad usufructuarium pertinet : 
quseque obventiones sunt ex sedificiis, ex areis, <fc 
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csetcris, quaecunquc tedium suut. Unde etiam mitti 
«iLm in possessioueiu vicinaiTim sediuiiL causa damni 
infecti, placuit : & jure doininii possessurum eas sedes, 
^i i)erseveretui' iiou caveri : nee quicquam amittere 
finito usuiinictu. Hac ratione Labeo scribit, nee sedifi- 
ciuni licere domino, te invito, altius tollere : sicut nee, 
itrese usufructu legato, potest in area sediiiciuni ponL 
<3uam sententiam puto yei*anL §. 2. Quoniam igitur 
omnis fnictus rei ad eum i)ertinet, reficere quoque eum 
jedes per ai^bitrum cogi. Celsus scribit, [Celsus] lib. 18 
Digestorum : Hactenus tamen, ut sarta tecta habeat. Si 
qua tamen vetustate corruissent, neutrum cogi refi- 
<jere : sed si heres refecerit, passurum fructuarium uti. 
Unde Celsus de modo sarta tecta babendi quserit, si 
<|U8B vetustate coiTuerunt, reficere non cogitur, modica 
igitur refectio ad eum pertineat, quoniam & alia onera 
iulgnoscit, usufinictu legato : utputa stipendium, vel 
tributum, vel salarium, vel alimenta ab ea re relicta. Et 
ita Marcellus lib. 13 scribit. §. 3. Cassius quoqae 
.scribit lib. 8 Juris civilis, fructuai'ium per arbitnuu 
xjogi rcBcere, quemadmodum adserere cogitur arbores. 
Et Aristo notat, lisec vera esse. Neratius autem lib. 4 
Membranarum ait, non posse fructuarium prohiberi, 
quo minus reficiat ; quia nee arare prohiberi potest, aut 
-colore : nee solum necessarias refectiones &>cturum, sed 
-etiam voluptatis causa, [ut] tectoria, & pavimenta, & 
fiimilia [facere] : neque autem ampliare, nee utile 
detrahere posse. 

8. Iclem lib, 40 ad Edictum. 

Quamvis melius repositunis sit. Quae sententia 
Tera est. 
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9. Idem lib, VI ad Sabinum. 

Item [si/undi] ususfructus sit legatus, quidquid in 
fundo nascitiir, quidquid inde percipi potest, ipsius 
fructus est : sic tamen, ut boni viri arbitratu firuatur. 
Nam & Celsus libro octavodecuno Digestorum scribit, 
cogi eum posse recte colere. §. 1. Et, si apes in eo 
fundo sint, earuta quoque ususfnictus ad eum pertinet. 

§. 2. Sed si lapidicinas habeat, <fe lapidem csedere 
velit, vel cretifodinas habeat, vel arenas : omnibus his 
iisurum Sabinus ait, quasi bonum patremfamilias. 
Quam sententiam puto veram. 

§. 3. Sed si hsec metalla post usumfructum legatum 
sint inventa, cum totius agri relinquatur ususfructus, 
non partium : contineautur legato. 

§.4. Huic vicinus tractatus est, qui solet in eo quod 
acoessit tractari, & placuit alluvionis qiioque usum- 
fructum ad fructuarium pertinere. Sed si insula 
juxta fiindmn in flumiue nata sit, ejus usumfructum 
ad fructuarium non pertinere Pegasus scribit; licet 
jiroprietati accedat : esse enim veluti proprium frmdum, 
cujus ususfructus ad t6 non pertineat. Quae sententia 
non est sine ratione. Nam ubi latitet incrementum, & 
ususfructus augetur : ubi autem apparet separatum, 
fructuario non accedit. §. 5. Aucupiorum quoque & 
yenationum reditum, Cassius ait lib. 8 Juris civilis, ad 
fructuariiun pertinere. Ergo & piscationum. §. 6. Se- 
minarii autem fructum puto ad fructuarium pertinere : 
ita tamen, ut & vendere ei, & seminare liceat. Debet 
tamen conserendi agri causa, seminarium paratiun sem- 
per renovare, quasi instrumentura agri : ut, finito usu- 
fructu, domino restituatur. 

§. 7. Instrumenti autem finctum habere debet : ven- 
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dencli tamen facultatem non habet. Nam. <£* si fundi 
ususfiiictus fuerit legatus, & sit ager, unde palo in ftin- 
diim, cujus ususfnictus legatus est, solebat pater£i,niilias 
uti, vel salice, vel arundine : puto fructiiarium hactenus 
uti posse, ne ex eo vendat ; nisi forte salicti ei, vel silvse 
palaris , vel anmdineti ususfructiis sit legatus : tunc 
enim & vendere potest. Nam & Trebatius scribit, sU- 
vam caeduam & aruiidinetum posse fructuarium caedere, 
sicut paterfamilias csedebat : & vendere, sed ipse uti ; 
ad modum enim referendum est, non ad qualitatem 
utendi. 

10. Poniponiua lib, 5 adSahinum, 

Ex silva csedua pedamenta, & ramos ex arbore usu- 
fructuarium sumpturum ; ex non c«dua, in vineani 
sumpturum, dum ne fundum deteriorem faciat. 

11. Faidua lib. 2 Ejntomatorum Alfeni Digestoruni, 
Sed, si grandes arbores essent, non posse eas csederCr 

12. Ulpianus lib, 17 ad Sabinum, 

Arboribus evulsis, vel vi ventorum dejectis, usque 
ad usum suum & villse posse usufructuarium ferre, 
Labeo ait : nee materia eum pro ligno usunun, si habeat, 
unde utatur ligno. Quam sententiam puto veram : 
alioquin, & si totus ager sit hunc casum passus, omnes- 
arbores auferret fructuarius. Materiam tamen ipsun^ 
succidere, quantum ad villie refectionem, putat posse : 
quemadmodum calcem (inquit) coquere, vel arenam 
fodere, aliudve quid sedificio necessarium sumere. §. 1, 
Navis usufructu legato, navigandum mittendam puto^ 
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licet naufragii periculum immineat : navis etenim ad 
hoc paratur, ut naviget. §. 2. Usufmctuarius vel ipse 
frui ea re, vel alii fruendam concedere, vel locare, vel 
veudere potest : nam & qui locat, utitur, & qui vendit 
[utitur], Sed et si alii precario concedat vel donet, 
puto eum uti : atque ideo retineri usumfructum. Et 
hoc Cassius & Pegasus responderunt, & Pomponius 
lib. 5 ex Sabino probat. Non solum autem, si ego loca- 
vero, retineo usumfructum, sed & si alius negotium 
meum gerens locaverit usumfructum, Julianus lib. 35 
scripsit, retinere me usumfructum. Quid tamen si non 
locavero, sed absente & ignorante me, negotium meum 
gerens utatur quis, & fruatur ] Nihilominus retineo 
usumfructum. Quod & Pomponius lib. 5 probat, per 
hoc, quod negotiorum gestorum actionem adquisivi, 
§. 3. De illo Pomponius dubitat : si frigitivus, in quo 
nieus ususfructus est, stipuletur aliquid ex re raea, vel 
per traditionem accipiat : an per hoc ipsum, quasi utar, 
retineam usumfructum ] Magisque admittit, retinere. 
Nam saepe, etiam [si] prsesentibvis servis non utamur, 
tamen usumfructum retinemus ; utputa segrotante servo, 
vel infante, cujus operse nullse sunt, vel defectse senec- 
tutis ho mine : nam & si agrum aremus, licet tam sterilis 
sit, ut nuUus fructus nascatur, retinemus usumfructum. 
Julianus tamen lib. 35 Digestorum scribit, etiam si 
non stipuletur quid servus frigitivus, retineri [tamen] 
usumfructum : nam qua ratione (inquit) retinetur a 
proprietario possessio, etiam si in fuga sei^vus sit ; pari 
ratione etiam ususfructus retinetur. 

§. 4. Idem tractat : quid, si quis possessionem ejus 
nanctus sit, an quemadmodum proprietario possideri 
desinit, ita etiam ususfructus amittatur 1 Et primo 
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quidem ait, j)osse dici amitti usumfructum : sed, licet 
ainittatur, •tamen dicendum, quod intra constitutum 
tempus ex re fructuani stipulatus est, fiructuario ad- 
quiri [potest]. Per quod coUigit, posse dici, ne quidem 
si pos^eatur ab alio, amitti usumfructum, si modo 
mihi aliquid stipuletur; parvique referre, ab herede 
possideatur, vel ab alio, cui hereditas vendita [sit,] vel 
cui proprietas legata sit, an a prsedone : sufficere enimi 
ad retinendum usumfructum, esse affectum retinere 
volentis, <fe servum nomine fructuarii aliquid facere, 
Quse sententia habet rationem. ; 

§. 5. Julianus lib. 35 Digestorum tractat: Si fur 
decerpserit vel desecuerit finictus maturos pendentes, 
cui condictione teneatur : domino fundi, an fiructuario? 
Et putat, quoniam finictus non fiunt fructuarii, nisi ab 
eo percipiantur, licet ab alio terra separentur, magis 
proprietario condictionem competere : fructuario autem, 
furti actionem : quoniam interfuit ejus, fructus non 
esse ablatos. Marcellus autem movetur eo, quod, si 
postea fructus istos nactus fuerit fructuarius, fortassis 
fiant ejus. Nam, si fiunt, qua ratione hoc evenit, nisi ea, 
ut interim fierent proprietarii ; mox apprehensi, fruc- 
tuarii efficientur : exemplo rei sub conditione legatse,^ 
quae interim heredis est, existente autem condictione, 
ad legatarium transit ] Yerum est enim, condictionem 
comi)etere proprietario. Cum autem in pendenti est 
dominium, (ut ipse Julianus ait in fcetu, qui summit- 
titur, & in eo, quod servus fructuarius per traditionem 
accepit, nondum quidem pretio soluto, sed tamen ab 
eo satisfacto) : dicendimi est, condictionem pendere, 
magisque in pendenti esse dominium. 
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13. Idem lib, 18 ac? Sahinum, 

Si cujus rei ususfructus legatus erit, dominus potest- 
in ea re satisdationem desiderare, ut officio judicis hoc 
fiat : nam sicuti debet fructuarius uti frui, ita & pro- 
prietatis dominiis securus esse [debet] de proprietate^ 
Haec autem ad omnem usumfructum pertinere, Jiilianus 
lib. 38 Digestorum probat. [Si ususfructus legatus 
sit], non prius dandam actionem usufructuario, quam 
satisdederit, se honi viri arbitratu usumm fruitunmi / 
sed & si plures sint, a quibus ususfructus relictus est, 
singulis satisdari oportet. 

§. 1. Cum igitur de usufructu agitur, non solum, 
quod factiun est, arbitratur, sed etiam, in futunmiy 
quemadmodum uti frui debet. 

§. 2. De prseteritis autem damnis fructuarius etiam 
lege Aquilia tenetur, & interdict©, quod vi aut clanif ut 
Julianus ait. Nam fructuarium quoque teneri his actio- 
nibus, necnon furti, certum est : sicut quemlibet alium, 
qui in alietia re tale quid commiserit. Denique con- 
sultus, quo bonum fuit, actionem poUiceri PrsBtorem^ 
cum competat legis Aquilise actio? Respondit, quia 
sunt casus, quibus cessat Aquilife actio : ideo judicem^ 
dari, ut ejus arbitratu utatur. Nam qui agrum non 
subserit, item aquarumductus corrumpi patitur, lego 
Aquilia non tenetur. Eadem & in usuario dicenda 
sunt. §. 3. Sed si inter duos fructuarios sit contro-^ 
versia, Julianus lib. 38 Digestorum scribit, sequissimum 
esse, quasi commimi dividundo judicium dari: vel 
stipulatione inter se eos cavere, qualiter fruantur. Cur 
enim (inquit Julianus) ad arma & rixam procedere 
patiatur Praetor, quos potest jurisdictione sua com* 
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l)onere 1 Quam sententiam Celsus quoque lib. 20 Diges- 
torum probat : & ego puto veram. 

§. 4. Fructuarius causam proprietatis deteriorem 
facere non debet: meliorem focere potest. ' Et aut 
Juiuli est ususfrnctus legatus, <fe non debet neque 
arbores frugiferas excidere, neque villam diruere, nee 
-quicquam facere in j^emiciem proprietatis. Et si 
forte voluptate fnit prsBdium viridaria vel gestationes, 
vel deambulationes arboribus infructuosis opacas atque 
amoenas habens, non debebit dejicere, nt forte hortos 
olitorios faciat, vel aliud quid, quod ad reditnni spectat. 
§. 5. Inde est qusesituni, an lapidicinas, vel cretifodinas, 
vel arenifodinas ipse instituere possit ] Et [ego] puto 
^tiam ipsum instituere posse, si non agri partem 
necessarian! huic rei occupaturus est. 

Proinde venas quoque lapidicinarum, & hujusmodi 
metallorum inquirere poterit : Ergo <fe auri, & argenti, 
& sulphuris, & seris, & ferri, & cseterorum fodinas, vel 
quas paterfamilias instituit, exercere poterit, vel ipse 
instituere, si nihil agriculturse nocebit. Et si forte in 
hoc, quod instituit, plus reditus sit, quam in vineis, vel 
arbustis, vel olivetis, quse fiierunt : forsitan etiam haec 
•dejicere poterit, siquidem ei pennittitur meliorare pro- 
prietatem. §. 6. Sitamen, quae instituit usufructuarius, 
aut coelum corrumpant agri, aut magnum apparatum 
sint desideratura, opificum forte, vel legulorum, quae 
non potest sustinere proprietarius : non videbitur viri 
boni arbitratu frui. Sed nee sedificium quidem positu- 
Tum in fundo, nLsi quod ad fructum percipiendum 
necessarium sit. §. 7. Sed, si cedium ususfnietus lega- 
tus sit, Nerva filius, & lumina immittere eum posse, 
ait : sed & eolores^ & picturas, & marmora poterit, <fe 
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sigilla, & si quid ad domus omatum. Sed neque diaetas. 
transform are, vel conjungere, aut separare ei permitte- 
tur : vel aditus, posticasve vertere : vel refugia aperire i 
vel atrium mutare : vel viridaria ad alium modum con- 
vertere. Excolere enim quod invenit, potest, qualitate 
medium non immutata. Item Nerva, eum, cui sedium 
iisusfructus legatus sit, altius tollere non posse, quam- 
vis lumina non obscurentur : quia tectum magis turba- 
tur. Quod Labeo etiam in proprietatis domino scribit. 
Idem Nerva, nee obstruere eum posse. 

§. 8. Item si domiLS ususfructus legatus sit, meritoria 
illic facere fructuarius non debet : nee per coenacula 
dividere domum. Atquin locare potest ; sed oportebit,. 
quasi domum, locare. Nee balneum ibi faciendum est. 
Quod autem dicit, meritoria non facturuniy ita accipe, 
quae vulgo diversoria, vel fuUonica appellant. Ergo- 
quidem, & si balneum sit in domo usibus dominicis. 
solitum vacare in intima parte domus, vel inter disetas 
amoenas, non recte nee ex boni viri arbitratu facturum, 
si id locare coeperit, ut publice lavet : non magis, quam 
si domum ad stationem jumentorum locaverit ; aut si 
stabulimi, quod erat domus jumentis & carrucis vacans^ 
pistrino locaverit. 

14. Faulus lib. 3 ad Sabinum, 
licet miilto minus ex ea re fructuum percipiat. 

15. Ulpianus lib. 18 ad Sabinum, 

Sed, si quid inaedificaverit, postea eum neque tollere 
hoc, neque refigere posse : refixa plane posse vindicare. 
§.1. Mandpioru/m quoque usufructu legato non debet 
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iibuti, sed secundum conditionem eorum uti. Naia 
si librarium rus mittat, & qualum & calcem portare 
cogat ; histrionem, balneatorem faciat ; vel de symplio- 
niaco atriensem ; vel de palsestra stercoraiidis latrinis 
prseponat: abuti videbitur j^roprietate. §. 2. SiiflSi- 
oienter autem alere, <fc vestire debet, secundum ordinem 
& dignitatem mancipiorum. §. 3. Et generaliter Labeo 
iiit, in omnibus rebus mobilibus raodum eum. tenere 
<lebere, ne sua feritate vel ssevitia ea corrumpat .• alio- 
qum etiam lege Aquilia eum convenirL §. 4. Et, si 
^estirrtentorum ususfinctus legatus sit, non sicut quanti- 
tatis ususfructus legetur, dicendum est, ita uti eum 
debere, ne abutatur : nee tamen locaturum ; quia vir 
bonus ita non uteretur. §. 5. Proinde, & si scenicss 
vestis ususfructus legetur, vel aulsei, vel alterius appa- 
ratus : alibi, quam in scaena, non utetur. Sed an &; 
locare possit, videndum est 1 Et puto locaturum & licet 
testator commodare, non locare fuerit solitus, tamen 
ipsum fructuariimi locaturum tam scsenicam, quam 
funebrem vestem. §. 6. Proprietatis dominus non debe- 
bit impedire fructuarium ita utentem, ne deteriorem 
ejus conditionem faciat, De quibusdam plane dubi- 
tatur, si eum uti prohibeat, an jure .id faciat : utputa 
doliis, si forte fundi ususfructus sit legatus 1 Et putant 
quidam, & si defossa sint, uti prohibenduni. Idem & 
in seriLs, & in cupis, & in cadis & amphoris putant : 
idem & in specularibus, si domus ususfructus legetur. 
Sed ego puto, nisi sit contraria voluntas, etiam instru- 
mentum fundi vel domus contineri. §. 7. Sed nee 
servitutem imponere fundo potest proprietarius, nee 
amittere servitutem, Adquirere plane servitutem eum 
posse, etiam invito fructuario, Julianus scripsit. Qui- 
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1)U8 consequenter, fructuarius quidem adquirere fundo 
servitutem non potest, retinere autem potest: <fc si 
forte ftierint, non utente finictuario, amisssB, hoc quoqufe 
nomine tenebitur. Proprietatis dominus ne qnidem 
€onsentiente fructuario servitutem imponere potest, 

16. Pautus ?t6. 3 ad Sahinurru. 

Nisi qua deterior fructuarii conditio non fiat ; veluti 
.si talem servitutem vicino concesserit, jus sibi non esse 
.altius toUere. 

17. Ulpianus lib, 18 oc? Sahinum, 

Locum autem religiosiim facere potest, consentiente 
tisufructuario. Et hoc verum est favore religionis. 
Sed interdum & solus proprietatis dominus . locum 
religiosum facere potest: finge enim, eum testatorem 
inferre, cum non esset tam opportune ubi sepeliretur. 
§. 1. Ex eo, ne deteriorem conditionem fruciua/rii facicxt 
proprietariuSf solet quseri, an servum dominus coercere 
possit ? Et Aristo apud Cassium notat, plenissimam 
<eum coercitionem habere, si modo sine dolo malo fadbt: 
jquamvis usufructuarius nee contrariis quidem minis- 
teriis, aut inusitatis, artificium ejus corrumpere possit ; 
nee servum cicatricibus deformare. §. 2. Proprietarius 
autem & servum noxse dedere poterit, si hoc sine dolo 
malo faciat : quoniam noxse deditio jure non perimit 
usumfructum : non magis, quam usucapio proprietatis, 
quse post constitutum usumfructum contingit. De- 
bebit plane denegari ususfructus persecutio, si ei, qui 
noxse accepit, litis sestimatio non offeratur a fructuario. 
^. 3. Si quis servum Occident, utilem actionem exemplo 
Aquiliae, fructuario dandam, nunquam dubitavL 
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18. Paulua lib. 3 ad Sahinum, 

Agri usufructu legato, in locum demortuarum arbo' 
mm alicB substituencl® suut : <fe priores ad fructuarium 
pertinent. 

19. Fmnponius lib. 5 ad Sabinum, 

Proculus putat, insnlam posse ita legari, ut ei ser- 
Vitus imponatur, quse alteri insulse hereditariae debeatur, 
hoc moclo: Si iUe heredi nieo proniiserit, per se Tion 
Jcyre, quo altitts ea oididcia toUanticr, turn ei eorum 
cedlficiorum tmiinfructum do, lego. Vel sic : cedium ilia- 
rum, quoad altius, quam uti nunc aunt, cedijlcatoi 
nan erunt, iUi usumfructnim do, lego. 

§.1. Si arbores vento dejectas dominus non tollat, 
per quod incommodior sit ususiructus, vel iter: sui& 
actionibus usufructuario cum eo experiundum. 

* 

20. Ulpianus lib. 18 acZ Sabinum, 

Si quis ita legaverit : fructus annuos fundi Come- 
liani Gaio Msevio do, lego : perinde accipi debet hie 
sermo, ac si ususfructus fundi esset legatus. 

21. Idem lib. 17 ad Sabinum, 

Si servi ususfi-uctus sit legatus, quidquid is ex 
opera sua adquirit, vel ex re fructuarii, ad euni per- 
tinet, sive stipuletur, sive ei possessio fuerit tradita. Si 
vero heres institutus sit, vel legatum acceperit : Labeo 
distinguit, cuj us gratia vel heres instituitur, vel legatum 
accepeL'it. 
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22. Idem lib. IS ad Sahinum, 

Sed & si quid donetur sei*vo, in quo ususfructus 
:alterius est : quseritur, quid fieri oporteat ] Et in om- 
nibus istis, siquidem contemplatione fructuarii aliquid 
ei relictum vel donatum est, ipsi adquiret: sin vero 
- proprietarii, proprietario : si ipsius servi, adquiretur 
domino. Nee distinguimus unde cognitum eum, & 
cujus merito habuit, qui donavit, vel reliquit. Sed 
ck si conditionis implendse causa quid servus fructuarius 
consequatur, & constiterit, contemplatione fructuarii 
earn conditionem adscriptain, dicendum est, ipsi ad- 
quiri : nam <fe in mortis causa donatione idem dicendum 
^st. 

23. Idem lib. 17. 

Sed sicuti stipulando fructuario adquirit, ita etiam 
paciscendo eum adquirere exceptionem fructuario, Ju- 
lianus lib. 30 Digestorum scribit. Idemque, <fe si accep- 
tum rogavarit, liberationem ei par ere. §.1. Quoniam 
autem diximus, quod ex operis adquiritwr, ad fructua- 
rimn pertinere : sciendum est, etiam cogendum eum 
operari. Etenim modicam quoque castigationem fruc- 
tuario competere, Sabinus respondit, & Cassius lib. 8 
Juris civilis scripsit : vi neque torqueat, neque flagellis 
^sedat. 

24. Pauhia lib. 10 ac? Sabinum. 

Si quis donaturus usufructuario, spoponderit servo, 
in quo usumfructum habet, stipulanti, ipsi usufruc" 
tuario obligatur : quia, ut ei servus taliastipulari possit, 
usitatum est. 
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2t). Ulpianns lib, ISadSaMnum. 

Sed & si quis stipuletur aibi aut JSticho servo fiiic^ 
tuario, donandi causa, dum vult fructuario prsestitum^ 
dicendum, si ei solvatur, finictuario adquiri. §.1. In- 
terdum tamen in pendenti est, cvd adqiiirat iste fruc- 
tuarius servus : iitputa si servum emit, & per tradi-^ 
tionem accepit, necdom pretium numeravit, sed tantum- 
modo pro eo fecit satis ; interim cujus sit, qiueritm' ? 
Et Jnlianus lib, 35 Digestorum scripsit, in pendenti 
esse dominium ejus, & niunerationem pretii dedara- 
turam cujus sit. Nam si ex re fructuarii, retro fructuarii 
fiiisse. Idemque est & si forte stipulatus sit servus,. 
numeraturus pecuniam : nam numeratio declarabit, cui 
sit adquisita stipulaiiio. Ergo ostendimus, in pendenti 
esse dominium, donee pretium numeretur. Quid ergo, 
si amisso usufructu, tunc pretium nimieretur? Julia- 
nus quidem lib. 35 Digestorum scripsit, Adhuc inter- 
esse, unde sit pretium numeratum : Marcellus vero^ 
& Maurici^nus, amisso usufinctu, jam putant dominiiun 
adquisitiun proprietatis domino. Sed Juliani sententia 
liumanior est. Quod si ex re utriusque pretium fuerit 
solutum, ad utrumque dominiiun pertinere, Julianus 
scripsit : scilicet pro rata pretii soluti. Quid tamen, si 
foi-te simul solvent ex re utriusque 1 Ut puta decern 
millia pretii nomine debebat, & dena solvit ex re sin- 
gulorum : cui magis servus adquiret ? Si numeratione 
solvit, intererit, cujus priores nummos solvat : nam, 
quos postea solvent, aut vindicabit, aut si fuerint 
nummi consumpti, ad condictionem pertinent. Si vero- 
simul in saccule solvit, nihil fecit accipientis : & ideo* 
nondum adquisiisse cuiquam dominium videtur : quia,. 
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cum plus pretio solvit servus, non faciet nummo^ 
accipientis. 

§. 2. Si operas suas iste servus locaverit, & in anno* 
singulos certum aliquid stipuletur : eorum quidem an- 
norum stipulatio, quibus ususfinctus mansit, adquiretur 
fructuario ; sequentium vero stipulatio ad proprietariuni 
transit, semel adquisita fructuario. Quamvis non soleat 
stipulatio semel cui qusesita ad alium transire : nisi ad 
lieredem, vel adrogatorem. Proinde, si forte ususfructus. 
in annos singulos fuerit legatus, & iste servus operas 
suas locavit, & stipulatus est, ut supra scriptum est r 
prout capitis minutione amissus fiierit ususfinictus, 
mox restitutus, ambulabit stipulatio ; profectaque ad 
heredem, redibit ad fructuarium. 

§. 3. Qusestionis est, an id, quod adquiri finictuario 
non potest, proprietario adquiratur ? Et Julianus qui- 
dem lib. 35 Digestorum scripsit, quod fructuario ad- 
quiri non potest, proprietario quseri. Denique scribit, 
eum, qui ex re fructuarii stipuletur nominatim proprie- 
tario, vel jussu ejus, ipsi adquirere. Cfontra autem 
nihil agit, si non ex re fructuarii, nee ex operis suls 
fructuario stipuletur. 

§. 4. Servus fructuarius, si usumfructum in se dari 
stipuletur, aut sine nomine, aut nominatim proprietario^ 
ipsi proprietario adquirit: exemplo servi communis, 
qui stipulando rem alteri. ex dominis, cujus res est, 
nihil agit ; quoniam rem suam stipulando quis, nihil 
agit : alteri stipulando, adquirit solidum. 

§. 5. Idem Julianus eodem lib. scripsit : Si serva 
fructuarius operas ejus locaverat, nihil agit. Nam, & si 
re mea, inquit, a me stipulatus sit, nihil agit : non 
magis, quam servus alienus bona fide mihi serviens. 
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idem agendo, domino quicquam adquirit. Simili modo^ 
rait, ne quidem si rem meam a me fructuario con- 
<lucat, me non obligavit. Et regulariter definit : 
'quod qiiis, ab alio stipvdando, mihi adquirit, id a me 
stipulando nihil agit : nisi forte, inquit, nominatim 
"domino suo stipuletur a me, vel conducat. 

§. 6. Si duos finictuarios proponas, & ex alterius re 
servus sit stipulatus, quseritur, utrum totum, an pro 
parte, qua habet usumfructum, ei qussratur? Nam <& in 
•duobus bonse fidei possessoribus hoc idem est apud 
Scsevolam agitatum libro secundo Queestionum. Et ait, 
vulgo creditum, rationemque hoc facere, si ex re 
alterius stipuletur, partem ei duntaxat quseri, partem 
<lomino : quod si nominatim sit stipulatus, nee dubitari 
debere, quin, adjecto nomine, solidum ei quseratur. 
Idemque ait, & si jussu ejus stipuletur : quoniam 
jussum pro nomine accipimus. Idem & in fructuanis 
erit dicendum : ut quo casu non totum adquiretur f ruc- 
iiuario, proprietatis domino erit qusesitum : quoniam ex 
re fructuarii quaeri ei posse ostendimus. 

§.7. Quod autem diximus, ex re fructuarii, vel ex 
operis posse adquirere : utrum tunc locum habeat, 
■quotiens jure legati ususfructus sit constitutus, an & si 
per traditionem, vel stipulationem, vel alium quern- 
<5unque modum, videndum : Et vera est Pegasi sen- 
tentia, quam <fe Julianus libro sextodecimo secutus est, 
•omnia fructuario adquiri. 

26. Paulus lib, 3 ad Sahinum, 

Si operas suas locaverit servus fiiictuarius, & imper- 
fecto tempore locationis, ususfinictus interierit, quod 
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superest, ad proprietarium pertinebit. Sed <fe si ab 
initio certain summam propter operas certas stipulatns 
fuerit, capite deoiinuto eo, idem dicendum est. 

27. Uljnamis lib, 18 ad Sabinum, 

Si pendentes fiiictus jam matnros reliquisset testator, 
fructuarius eos feret, si, die legati cedente, adhuc pen- 
dentes deprehendisset : nam <fe stantes fructus ad fruc- 
tuarium pertinent. 

§. 1. Si dominus solitus fait tabemis ad merces suas 
nti, vel ad negotiationem, utique permittetur finic- 
tiiario locare eas & ad alias merces. Et illud solum ob- 
i^ervandum, ne vel abutatur usufinctuarius, vel con- 
tnmeliose injurioseve utatur usufructn. §. 2. Si servi 
nsusfructus legatus est, cujns testator quasi ministerio 
vacuo utebatur, si eum disciplinis, vel arte instituerit 
usufmctuarius, arte ejus vel peritia utetur. 

§. 3. Si quid cloacarii nomine debeatur, vel si quid 
ob formam aquseductus, quae per agrum transit, penda- 
tur, ad onus fructuarii pertinebit. Sed & si quid ad 
coUationem vise, puto hoc quoque finictuarium subitu- 
rum. Ergo <fe quod ob transitum exercitus confertur 
ex fructibus. Se(^ <fc si quid municipio : nam solent 
possessores certam partem fructuimi municipio, viliori 
pretio, addicere. Solent & fisco fusione^ prsestare. Hsbc 
onera ad finictuarium pertinebunt. §.4. Si qua servi- 
tus imposita est fundo, necesse habebit finictuarius 
sustinere : unde & si per stipulationem servitus debea- 
tur, idem puto dicendum. 

§.5. Sed <fe si servus sub poena emptus sit, int-er- 
dictis certis quibusdam, an, si ususfiinctus ejus fiierit 
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legatus, observare haec fructuarius debeat? Et puto 
debere eum observare, alioquin non boni viri axbitratu 
utitur & fruitur. 

28. Pomponius lib. 5 ad Sahinum. 

Nomismatuni aureorum vel argenteorum vetenim, 
quibus pro gemmis uti solent, usnsfriictus legari potest. 

29. Ulpianita lib, \^ ad Sdbinum, 

Omnium boiiorum usiimfructuni posse legari, nisi 
excedat dodrantis aestimationem, Celsus lib. 32 Diges- 
tomm, <fe Julianus libro scxagesimo primo scribit : <fc 
est verius. 

30. PaultM lib, 3 dd Sabinum. 

Si is, qui binas sedes habeat, aliarum usumfructum 
legaverit, posse lieredem, Marcellus scribit, alteras 
altius tollendo, obscurare luminibus : quoniam habitari 
potest, etiam obscuratis aedibus. Quod usque adeo tem- 
peranduin est, ut non in totum sedes obscurentur, sed 
modicum lumen, quod habitantibus sufficit, liabeant. 

31. Ide7}i lib, 10 ad Sdl^num, 

Ex re fructuarii etiam id intelligitur, quod ei fruc- 
tuarius donaverit, concesseritve, vel ex administratione 
renim ejus compendii servus fecerit. 

32. Poniponiu^ lib. 33 ad Sabinum. 

Si quis Unas SDdes, quas solas habet, vel fundum 
tradit, excipere potest id, quod persona?, non prsodii 
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est ; veluti usum, <b usumfriictum. Sed & si excipiat, 
lU pdacere sibi vd inluxhitare liceat, valet exceptio : cum 
ex multis saltibus pastione fructus perciperetur. Et- 
habitationis exceptione, sive temporal!, sive usque acL 
mortem ejus, qui excepit, usus videtur exceptus. 

* 

33. Pdpinidmis lib. 17 Qtuestionum, 

Si Titio fructus, MsBvio proprietas legata sit, & 
vivo testatore Titius decedat, nihil apud scriptum 
lieredem relinquetur. Et id Neratius quoque respondit. 
§.1. TJsumfructum in quibusdam casibus, non partis 
effectum obtinere convenit. Unde si fundi vel finictus 
portio petatur, & absolutione secuta postea pars altera,, 
qua) adcrevit, vindicetur : in lite quidem proprietatis- 
judicatae rei exceptionem obstare, in finictus vero non 
obstare, ecribit Julianus ; quoniam portio fundi, 
velut alluvio, portioni, persona) fructus adcresceret. 

34. Jvlidnua lib. 35 Digestoi'um. 

Quotiens duobus ususfructus legatur ita, ut oltemis' 
dnnis utantur^ frudntur^ siquidem ita legatus fuerit,. 
Titio c6 Mcevio : potest dici priori Titio, deinde Maevio, 
legatum datum. Si vero duo ejusdem nominis ftierint, & 
ita scriptum fuerit, Titiis ttsurnfructum oltemis annis 
do : nisi consenserint, uter eorum prior utatur, invicem 
sibi impedient. Quod si Titius eo anno, quo frueretur,. 
proprietatem accepisset : interim legatum non babebit, 
sed ad Maevium altemis annis ususfnictus pertinebit. 
Et si Titius proprietatem alienasset, habebit eum usum- 
fructum, quia & si sub conditione ususfinctus milii. 
legatus fuerit, & interim proprietatem ab herede acce- 
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pero, pendente autem conditione eandem alienavero^ ad 
legatum admittar. §.1. Si colono tuo usumfructum 
fundi legaveris, usumfructum vindicabit, & cum herede 
tuo aget ex conducto : & consequetur, ut neque mer- 
<3edes prsBstet, & impensas, quas in culturam fecerat, 
recipiat. 

§. 2. TJniversonim bonorum, an singularum rerum 
ususfructus legetur, hactenus interesse puto, quod si 
iedes incensae fuerint, ususfructus specialiter sedium 
legatus peti non potest. Bonorum autem usiifructu 
legato, areaB ususfructus peti ix)terit : quoniam qui 
bonorum suorum usumfructum legat, non solum eorum, 
qusd in specie sunt, sed & substantue omnia usum- 
fructum legare videtur ; in substantia autem bonorum 
^tiam area est. 

35. Idem lib. 1 ad Urseiuiii F&rocem. 

Si ususfructus legatus est, sed heres scriptus ob hoc 
tardius adit, ut tai'dius ad legatum perveniretur : hoc 
quoque i)raestabitur, ut Sabino placuit. 

§. 1. Ususfructus servi mihi legatus est, isque, cum 
ego uti frui desissem, liber esse jvissus est, deinde ego 
ab herede a?stimationem legati tuli. Nihilo magis eum 
liberum fore, Sabinus resi^ndit : namque videri me uti 
frui homine, pro quo aliquam rem habeam ; condi- 
tionem autem ejus libertatis eandem manere, ita ut 
mortis meac aut capitis deminutionis interventu liber 
futurus esset. 

36. Africanus lib, 5 Quoestionwni, 

Qui usumfructum areas legaverat, insulam ibi aedifi- 
cavit ; ea vivo eo, decidit, vel deusta est : usumfructimi 
deberi existimavit. Contra autem non idem juris esse. 
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si, insulaB usufructu legato, area deinde insula facta 
sit. Idemque esse, & si scyphorum ususfinictus legatus 
sit, deinde massa facta, <fc iterum scyphi : licet enim 
pristina qualitas scyphorum restituta sit, non tamen 
illos esse, quorum ususfructus legatus sit. §.1. Stipu- 
latus sum de Titio fundum Comelianum, detracto usu- 
fructu ; Titius decessit : quaesitum est, quid mihi 
heredem ejus praestare oportet 1 Respondit, referre qua 
mente ususfructus exceptus sit: nam si quidem hoc 
actum est, ut in cujuslibet persona ususfructus consti- 
tueretur, solam proprietatem heredem debiturum : sin 
autem id actum sit, ut promissori duntaxat ususfruc- 
tus reciperetur, plenam proprietatem heredem ejus 
debiturum. Hoc ita se habere, manifestius in causa 
legatorum apparere, etenim. si heres, a quo detracto 
usufructu proprietas legata sit, priusquam ex testa- 
mento ageretur, decesserit : minus dubitandum, quin 
heres ejus plenam proprietatem sit debitunis. Idemque, 
& si sub conditione similiter legatus sit, & pendente 
conditione heres decessit. 

§.2. Ususfructus servi Titio legatus est ; cum per 
heredem staret, quo minus praestaretur, servus mortuus- 
est : aliud dici non posse ait, quam in id obligatum esse 
heredem, quanti legatarii intersit, moram factam non 
esse ; ut scilicet ex eo tempore in diem, in quo servus- 
sit mortuuSj ususfructus sestimetm'. Cui illud quo- 
que consequens esse, ut si ipse Titius moriatur, simili- 
ter ex eo tempore, quo mora sit facta, in diem mortls^ 
sestimatio ususfructus heredi ejus praestaretur. 

37. Idem lib. 7 QucBstionum, 
QuaNitum est, si, cum in annos decern proximoB 
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usumfitLctum de te dart stipulatus essem, per te steterit 
quominus dares, & quinqueunium tranfiierit, quid juris 
jiit ] Item, si Stichi decern annm'uni proadnwrtim operas 
de te dari stipulatus sim, & similiter quinquennium 
praetemt ] Ilesi)ondit, ejus tem^wris usumfructum, & 
^l)eras recte i)eti, quod per te transactum est, quo 
minus darentur. 

38. Jfarcta^ius lib, 3 InstUtUionum. 

Non utitur usufmctuarius, si nee i^jse uta4nir, nee 
nomine ejus alius ; puta qui emit, vel qui conduxit, vel 
cui donatus est, vel qui negotium ejus gerit. Plane 
illud iiitei'est, quod si vendidero usumfractum, etiamsi 
emptor non utatur videor usumfiLnictum retinere. 

39. Gaius lib. 7 ad Edictum pravincicde. 

Quia qui pretio fniitur, non minus habere intelligi- 
-tur, quam qui i)rincipali re utitur fruitur, 

40. Marcianus lib, 3 Institutionum. 
^uod si donavero, non alias retineo, nisi ille utatur. 

41. Idem lib, 7 Tnstitutiofmm. 

StatiuB <L' imaginis usumfructum posse relinqui, 
fnagis est : quia et ipsae habent aliquam utilitatem, si 
quo loco opportuno ponantur. §. 1. Licet prsediaquae- 
dam talia sint, ut magis in ea imj)endamus,quam de illis 
adquiramus, tamen ususfructus eorum relinqui potest. 
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42. Florentinv^ lih,\\ histitutionum. 

SI alii usuSf alii fructua ejusdem rei legetur, id per- 
cipiet fructiiaiins, quod usuario supererit : nee minus 
& ipse fruendi causa & usum habebit. §. 1. Rerum, 
iin cestimationis ususfructus tibi legetur, interest. Kam 
si quidem rerum legetur, deducto eo, quod praBterea tibi 
legatum est, ex reliquis bonis usumfiTuctum feres : sin 
autem cestimationis ususfructus legatus est, id quoque 
SQstimabitur, quod praeterea tibi legatum est. Nam, 
fiaepius idem legando, non ampliat testator legatum : 
re autem* legata, etiam sestimationem ejus legando, 
ampliare legatum possumus. 

43. Uljpianua lib, 7 Eegvlarunu 

Etiam partis bonorum ususfructus legari potest. Si 
tamen non sit spectaliter facta partis mentio, dimidia 
pars bonorum continetur. , 

44. A^eratius lib, 3 Membranai'unu 

TJsufinictuarius novum tectorium parietibus, qui 
rudes fuissent, imponere non potest : quia, tametsi 
meliorem, excolendo aedificium, domini causam facturus 
essjet, non tamen id jure suo facere potest ; aliudque 
est, tueri quod accepisset, an novum faceret. 

45. Gains lib, 7 ad Edictum 2^^*ovinciale, 

Sicut impendia cibarioruni in servum, cujus usus- 
fructus ad aliquem pertinet, ita & valetudinis impendia 
a,d eum respicere natura manifestum est. 
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4G. Pauhis lib. 9 ad Plautium. 

Si extraneo script4>, & emandpato filio praeterlto, matri 
defiincti, deducto Qsufracta, proprietas legata sit : pe- 
tita contra tabulas bononim poasessioney plena propiie« 
tas, pietatis respectu, matri pnestanda est. § 1. Si testa- 
tor jusserit, ut /teres refieerei insttlam, cujus nsumfhic- 
tuni iegavit, potest fractoarios ex testamento agere, ut 
heres reficiat. 

47. Pomponius lib, 5 ex PlaiUio. 

Quod si lieres hoc non feciisct, «k ob id fructuarius 
frui uoQ potuLsset : hei*es etiam fnictuarii eo nomine 
habebit actionem, quanti fructuarii interfuisset non 
cessasse heretlem ; licet ususfructus morte ejus inter- 

isset. 

48. Paidus lib. 9 ail Plautium. 

Si absente fi-uctuario, heres, qiiasi negotium ejus 
gerens, reficiat : negotionim gestorum actionem adver- 
8U3 fructuarium habet ; tametsi sibi in futurum heres 
prospiceret. Sed si i)aratu3 sit recedere ab usufructu 
fructuarius, non est cogendus reficere : sed actione 
negotionim gestorum liberatiu\ §. 1. Silvam caeduam, 
etiamsi intempestive c»sa sit, in fructu esse constat : 
sicut olea immature lecta : item foenum immature 
cresum in finictu est. 

49. Pomponius lib. 7 ad Plauiium. 
Si mihi, & tibi, a SomproDio & Muncio heredibus- 
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ususfnictus legatus sit : ego in partem Sempronii quad- 
xantem, in partem Mucii alteram quadrantem habebo; 
tu item in utriusque parte eorum quadrantes partes 
habebis. 

50. Favlua lib, 3 ad ViteUittm, 

Titius Maevio fundum Tusculanum reliquit, ejusqne 
£dei commisit, ut ejitsdem fundi partis dinddice usuntr 
fructum Titice prcestaret: Maevius villam, vetustate 
corniptam, necessariam cogendis & coiiservandis fnic- 
tibiis, aedificavit. Quaesitum est, an sumptus partem, 
pro portione iisusfructus Titia adgnoscere debeat % 
Respondit Scaevola, si prius, quam usus&uctus prae- 
fitaretur, necessario aedificasset, non alias cogendum. 
restituere, quam ejus sumptus ratio haberetur. 

51. Modeatinua lib. 9 Differentiarum, 

Titio, cum morieiv/r, ususfructus inutiliter legari 
inteUigitur; in id tempiis videlicet collatus, quo a 
persona discedere incipit. 

52. Idem lib. 9 Regvla/rum. 

TJsufructu relicto, si tributa ejus rei prcestentur, ea 
usu&uctuarium praestare debere dubium non est : -nisi 
specialiter nomine fideicommissi testatori placuisse pro- 
betar, haec quoque ab herede dari, 

53. Javolenus lib. 2 Upistolarum, 

Si cui insulaB ususfructus legatus est, quamdiu 
quaelibet portio ejus insulae remanet, totius soli usum-* 
fructum retinet. 
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54. Idem lib. 3 Epiatolarum. 

Sub conditione ususfructus fundi, a te herede, Titio 
legatus est ; tu fundum mihi vendidisti, & tradidisti 
detracto usufructu. Quaero, si non extiteiit conditio, 
aut extiteiit, & interiit ususfructus : ad quern pertineat? 
Respondit: intelligo,tedeusufiiictuquaerere, qui legatus 
est. Itaque si conditio ejus legati extiterit, dubium 
non est, quin ad legatarium is ususfructus pertineat r 
&, si aliquo casu ab eo amissus fuerit, ad proprietatem 
fundi revertatur. Quod si conditio non extiterit, usus- 
fructus ad heredem pertinebit : ita ut in ejus persona- 
omnia eadem serventur, quae ad mittendum usumfruc- 
tum pertinent, & servari solent. Cseterum in ejusmodi 
venditione spectandum id erit, quod inter ementem 
vendentemque convenerit : ut, si apparuerit legati 
causa eum usumfructum exceptum esse, etiamsi con- 
ditio non extiterit, restitui a venditore emptori debeat., 

• 

55. JPomponius lib. 26 ad Quintum- MtLcium. 

Si infantis usus tantummodo legatus sit, etiamsf 
nullus interim sit, cum tamen infantis aBtatem ex- 
cesserit, esse incipit. 

56. Gaitis lib, 17 ad Udictum provinciale. 

An ususfructus nomine actio municipibus dari debeat> 
quaesitum est. Periculum enim esse videbatur, ne per- 
petuus fieret: quia neque morte, nee facile capitis 
deminutione peri turns est : qua ratione proprietas in- 
utilis esset futura, semper abscedente usufructu. Sed 
tamen placuit dan dam esse actionem. XJnde sequens 
dubitatio est, quousque tuendi essent in eo usufructu 
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municipes ? Et placuit, centum annis tuendos esse- 
municipes : quia is finis vitsB longsBvi hominis est. 

57. Papinianua lib, 7 Responaorum, 

Dominus fnictuario prsedium, quod ei per usumfruc- 
tum serviebat, legavit ; idque praedium aliquamdiu pos- 
sessum legatarius restituere filio, qui causam inofficiosi 
testamenti recte pertulerat, coactus est: mansisse fruc- 
tus jus integrum, ex postfacto apparuit. §. 1. Per- 
fideicommissum fructu praediorum ob alimenta libertis. 
relicto, partium emolumentum ex persona vita dece- 
dentium ad dominum proprietatis recurrit. 

58. Sccevola lib, 3 Eesponsorum, 

Deftincta fructuaria mense Decembri, jam omnibus- 
fructibiLS, qui in his agris nascuntur, mense Octobri 
per colonos sublatis : qusesitum est, utrum pensio here- 
di fructuariae solvi deberet, quamvis fructuaria ante^ 
Kalendas Martias, quibus pensiones inferri debeant, 
decesserit ; an dividi debeat inter heredem fructuariae,. 
& Rempublicam, cui proprietas legata est] E-espondi^ 
Rempublicam quidem cum colono nuUam actionem 
habere : fructuariaB vero heredem sua die, secundum ea 
quae proponerentur, integram pensionem perceptunmi. 
§. 1. Sempronio do, lego ex redactu /ructuum, oleris et 
porrvnce, quce Iiabeo in agro /arrariorum, partem sextam r 
Quaeritur, an his verbis ususfructus legatus videatur t 
Respondi, non usumfructum, sed ex eo, quod redactum 
esset, partem legatam. Item quaesitum est, si usu - 
fructus non esset, an quotannis partem sextam redac- 
tarn legaverit 1 Bespondi, quotannis videri relictum : 
nisi contrarium specialiter ab herede adprobetur. 
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59. Pauhit lib, 3 SevdefrUia/rwrn. 

Arbores vi tempestatis, non culpa fructuaiii. eversas, 

Sib eo substitui non placet. §. 1. Quidquid in fiindo 

nascitur, vel quidquid inde percipitur, ad fructuaxium 

|)ertinet : pensiones quoque jam antea locatorum 

sgromm si ipsdB quoque specialiter comprehensse sint. 

Sed ad exemplum venditionis, nisi fuerint specialiter 

^xceptae, potest usufructuarius conductorem repellere. 

§. 2. CsesfiB aruudinis vel pali comi)endium, si in eo 

« •quoque fundi vectigal esse consuevit, ad fructuarium 

perbinet. 

60. Idem lib, 5 SentenUarumi. 

Cujuscumque ^ndi usufiTictuarius probibitus, aut 

dejectusy de restitutione omnium rerum simul occupa- 

tarum agit : sed & si, medio tempore, alio casu inter- 

•ciderit ususfructus, seque de perceptis antea fructibus 

utilis actio tribuitur. §. 1. Si fundus, cujus ususfirac- 

tus petitur, non a domino possideatur, actio redditur. 

Et ideo si de ^ndi proprietate inter duos qusestio sit, 

f ructuarius nihilominus in possessione esse debet : satis- 

que ei a possessore cavendum est, quod non sU prohibi- 

turns frui euniy cui v^su^fructus reltctua eat, qv^mdiu de 

jure 8710 probet, Sed, si ipsi usufructuario quaestio mo- 

veatur, interim ususfructus ejus offertur: sed caveri 

debet de restituendo eo, quod ex his fructibus per- 

cepturus est, vel si satis non detur, ipse frui permittitur. 

61. N'eratius lib. 2 Responsorum. 

Usufructuarius novum rivum parietibus non potest 
imponere. .^kMcium incboatum, fructuarium consum- 
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mare non posse, placet ; etiamsi eo loco aliter uti noB. 
possit. Sed nee ejus quidem usumfinictuin esse : nisi 
in constituendo vel legando nsufructu hoc specialiter 
adjectum sit, nt ntrumque ei liceat. 

62. Tryphoninua lib. 7 Diaputationum* 

Usufructuarium venari in saltibus vel montibus pos* 
sessionis, probe dicitur : nee aprum, aut cervum, queni 
ceperit, proprium domini capit. Sed fructus aut jure 
civili, aut gentium, suosfacit. §. 1. Si vivariis inclusae 
ferae in ea possessione custodiebantur, quando usus- 
fructus coepit, num exercere eas fructuarius possit, occi- 
dere non possit 1 Alias, si quas initio incluserit operia 
suis, yel post si metipsse inciderint, delapsaeve fuerint^ 
liae fructuarii juris sint ] Commodissime tamen, ne per 
singula animalia facultatis fructuarii, propter discre- 
tionem difficilem, jus incertum sit, sufficit eundem 
numerum per singula quaeque genera ferarum, finito- 
usufructu, domino proprietatis adsignare, qui fuit 
coepti ususfructus tempore. 

63. FandvA lib, singvlari de Jure Si/rufutlari. 

Quod nostrum non est, transferemus ad alios : veluti 
is, qui fundum habet, quamquam usumfructum non 
habeat, tamen usumfructum cedere potest. 

64. Ulpianus lib. 51 ckd Edictum, 

Cum fructuarius paratus est usumfructum dere- 
linquere, non est cogendus domum reficere in quibus. 
easibus & usufructuario hoc onus incumbit. Sed & 
post acceptum contra eum judicium, parato fructuario 
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•derelinquere usumfructum, dicendum est absolvi emn 
•debere a judice. 

65. Pomponiua lib, 5 ex PlatUio. 

Sed cum fructuarius debeat, quod suo Buorumque 
facto deterius factum sit, reficere, non est absolvendus, 
licet usumfructum derelinquere paratus sit : debet enim 
omne, quod diligens paterfamilias in sua dome facit, & 
dpse facere. §. 1 . ^Non magis heres reficere debet, quod 
vetustate jam deterius factum reliquisset testator, quam 
«i proprietatem alicui testator legasset. 

66. PatUiia lib, 21 ad Edictum, 

Cum usu&uctuario non, solum legis Aquiliae actio 
competere potest : sed & servi corrupti, & injuriarum, 
si servum torquendo, deteriorem fecerit. 

67. JuManua lib, 1 ex Minicio, 

Cui ususfructus legatus est, etiam invito lierede eum 
-extraneo vendere potest. 

68. Ulpiomua lib, \*I ad Sabinum. 

Vetus fuit quaestio, an parPua ad frvAtvAvnum perti^ 
neret ? Sed Bniti sententia obtinuit, fructuarium in eo 
locum non habere. Neque enim in fructu hominis homo 
esse potest. Hac ratione, nee usumfructum in eo fruc- 
tuarius habebit. Quid tamen si f uerit etiam partus usus- 
fiructus relictus, an habeat in eo usumfructum) £t 
cum possit partus legari, poterit & ususfructus ejus. 
§. 1. Fcetus tamen pecorum Sabinus & Cassius opinati 



USUSFBUCTUS. ' 26 3 

■fliint ad fructiiarium pertinere. § Plane, si gregis vel 
axmenti sit ususfractus legatus : debebit ex adgnatis 
.gregem supplere ; id est, in locum capitum def unctoruin. 

69. Pom/ponmSy lib, 5, ad Sabinum, 

Vel inutilium, alia summittere : ut, post substituta, 
iiant propria fructuarii, ne lucro ea res cedat domino. 
Et sicut substituta statim domini fiunt, ita priora 
quoque, ex natura fructus, desinunt ejus esse. Nam 
^lioquin, quod nascitur, fructuarii est : &, cum sub- 
fitituit, desinit ejus esse. 

70. Ulpianus lib, 17 ad Sdbinum, 

Quid ergo, si non feciat, nee suppleat 1 Teneri eum 
jproprietario, Gains Cassius scribit, lib. 10 Juris civiHs. 
§ 1. Interim tamen, quandiu submittantur & supple- 
^ntur capita, quae demortua sunt, cujus sit foetus qua- 
ritur ? Et Julianus lib. 35 Digestorum scribit, pendere 
eorum dominium : ut, si summittantur, sint proprie- 
itarii ; si non summittantur, fructuarii : quae sententia 
vera est. § 2. Secundum quae, si decesserit foetus, 
periculum erit fructuarii, non proprietarii : & necesse 
habebit alios foetus summittere. TJnde Gaius Cassius 
lib. 8 scribit, carnem foetus demortui ad fructuarium 
pertinere. § 3. Sed quod dicitur, debere eum sum- 
7mttere, toties verum est, quoties gregis, vel armenti, 
vel equitii, id est universitatis, ususfructus legatus est : 
eaeterum, si singulorum capitum, nihil supplebit. 

§ 4. Item, si forte eo tempore, quo foetus editi sunt, 
nihil fuit, quod summitti deberet, nunc & post editio- 
Tiem, utrum ex his, quae edentur, summittere debebit, 
.an ex his quae edita sunt, videndum est. Puto antdio. 
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verius, ea quss pleno grege edita sunt, ad fructnaiitun 
pertinere ; sed posteriorem gregis casum nocere debeie 
fructuario. § 5. SummUtere autem facti est; & Juli- 
anus proprie dicit, dispertire, & dividere, & divisionem 
quandam facere. Quod dominium erit summissorum 
proprietanL 

71. MoflrceUtia lib, 17 Digeatorum. 

Si in area, cujus ususfructus alienus esset, quia aedi- 
ficasset intra tempus, quo ususfiructus pent : superficie 
Bublata^ restitui usumfructum, veteres responderunt. 

72. TJl^pianvjs lib, 17 ad SaJbinum, 

Si dominus nudse proprietatis usumfructum legaverit^ 
verum est, quod Msecianus scripsit lib. 3 Quaestionum 
de fideicommissis, valere legatum : &, si forte in vita 
testatoiis, vel ante aditam hereditatem propnetati 
accesserit, ad legatarium pertinere. Plus admittit 
Maecianus, etiam si post aditam hereditatem accessisset 
ususfructus, utiliter diem cedere, & ad legatariun^ 
pertinere. 

73. Pompanins lib, 5 ad Sabinum. 

Si areae ususfructus legatus sit mihi, posse me casam 
ibi aedificare, custodise causa earum rerum, qu8B in area 
Bint. 

74. Gains lib, 7 ad Udictum promndale. 

8i Sticko servo ttWy ^ Fampliilo meo legatus fuerit 
ususfructus : tale est legatum, quale, si mihi, & tibi 
legatus esset. £t ideo dubium non est, quin asqualiter 
ad nos pertineat. 
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Tit. VIII. 
De XJsu, et Habitatione. 

1. Gaiu8 lib, 7 ad JEdichi/m provinciale, 

"Nxmo videndum de usu, & habitatione. 

§. 1. Constituitur etiam nudus usus, id est, sine fruc^ 
tu : qui & ipse iisdem modis constitui solet, quibus & 
ususfnictus. 

2. Ulpiarms lib, IT ad Sahinum, 

Cui usus relictus est, uti potest, frui non potest. Et 
de singulis videndum. §. 1. Bovfma usus relictus est 
aut marito, aut mulieri : si marito, potest illic habitara 
non solus, verum cum familia quoque sua. An & cum 
libertis fuit quaestionis % Et Celsus scripsit, & cumlibertis ; 
posse hospitem quoque recipere : nam ita lib. 18 Diges* 
torum scripsit. Quam sententiam & Tubero probatr 
Sed an etiam inquilinum recipere possit, apud Labeo- 
nem memini tractatum libro posteriorum. Et ait Labeo, 
eum, qui ipse habitat, inquilinum posse recipere. [Idem 
&, hospites, & libertos suo&] 

3. FauLus lib, 3 ad Vitellium, 

Et clientes, 

4. Ulpiarms lib, 17 ad JSabinum, 

Ca^terum sine eo ne hos quidem habitare posse 
Proculus autem de inquilino notat, non belle inquilirmm 
dici, qui cum eo habitet. Secundum haec, & si pen- 
sionem percipiat, dum ipse quoque inhabitat, non erit- 
ei invidendum : quid enim, si tam spatiosae. domus usua 
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sit relictus liomini mediocri, ut portiuncula contentos 
sit? Sed & cum his, quos loco servoruni in opeiis 
hahet, habitabit : licet liberi sint, vel servi alieni. 
§.1. Midieri autem si usus relictus sit^ posse eaiii & 
cum marito habitare, Quintus Mucius primus admisit, 
lie ei matrimonio carendum foret, cum uti vult domo. 
Nam per contrarium, quin uxor cum marito possit 

• 

liabitare, nee fuit dubitatum. Quid ergo, si viduaB 
legatus sit 1 an nuptiis contractis post cdnstitutum usum 
mulier habitare cum marito possit ? Et est varum, ut 
& Pomponius lib. 5 & Papinianus lib. 19 Quajstionum 
probat, posse eam cum viro & postea nubentem habi- 
tare. Hoc amplius Pomponius ait, & cum socezo 
habitaturam. 

5. FavhjbB lib. 3 ad Sdbinum. 

Immo & socer cum nuru habitabit : utique, cum vir 
una sit. 

6. Ulpianus lib, 17 adSahinum, 

Non solum autem cum marito, sed & cum liberis 
libertisque habitare, & cum parentibus poterit. Et ita 
^fe Aristo notat apud Sabinum. Et hue usque erit pro- 
•cedenduni, ut eosdem, quos masculi, recipere & mu- 
lieres possint. 

7. Fomponitts lib. 5 ad Sohinum, 

Xoii aliter autem mulier hospitem recipere potest, 
■quam si is sit, qui honeste cum ea, quae usum habeat, 
habitaturus sit. 

8. Ulpianus lib. 17 ad Sabi7ium. 

Sed neque locabunt seorsum, neque concedent habi- 
tationem sine se, nee vendent usum. 
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§. 1. Sed, si USUS sedium mulieri legatus sit ea con- 
<iitione, si a viro divortisset, remittendam ei condi- 
tionem, & cum viro lialjitaturam. Quod & Pompo- 
nius libro quinto probat. 

9. Paulua lib. 3 ad Sabinum, 
Cieterarum quoque rerum usu legato, dicendum est, 
uxoreni cum viro in promiscuo usu eas habere posse. 

10. Ulpianua lib. 17 ad Sabinum, 
Si habitatio legetur, an perinde sit, atque si usus, 
<]|U8eritur ] Et efFectu quidem idem pene esse legatum 
USUS & habitationis, & Papinianus consensit lib. 18 
Quaestionum. Denique donare non poterit. Sed eas 
personas recipiet, quas & usuarius. -Ad heredem tamen 
nee ipsa transit : nee, non utendo, amittitur, nee ca- 
pitis diminutione. Sed si xpfjatg sit relicta, an usus sit, 
videndum? Et Papinianus lib. 7 responsorum ait, usum 
esse, non etiam fruetum relictum. §. 2. Sed si sic relictus 
.sit : illi domus ususfnictua habitandi causa: utrum habi- 
tationem solam, an vero <& usumfructum habeat, viden- 
dum. Et Priscus, & Neratius putant, solam habitationem 
legatam. Quod est verum. Plane, si dixisset testator, 
uswm, Iwbitandi causa : non dubitaremus, quin valeret. 
§. 3. Utrum autem unius anni sit habitatio, an usque 
ad vitam, apud veteres quaesitum est. Et Rutilius, 
donee vivat, habitationem competere ait. Quam senten- 
tiam & Celsus probat lib. 18 Digestorum. §. 4. Si 
USUS fundi sit relictus, minus utique esse, quam fruetum, 
longeque, nemo ^dubitat. Sed, quid in ea causa sit, 
videndum. Et Labeo ait, habitare cum in fimdo posse, 
dominumque prohibiturum illo venire: sed colonum 
non prohibiturum, nee familiam, scilicet eam, qu» 
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agri colendi caussa illic sit. Cdeterum, si urbanam 
familiam illo mittat, qua latione ipse prohibetui i& 
familiam prohibendam ejusdem lationis est. Idem: 
Labeo ait, & cella vinana & olearia eum solum usuiom 
dominum vero invito oo non usurum. 

11. Gaivs lib. 2 JRerum qTwtidicmarum, aive Aureomm, 
Inque eo f undo hactenus ei morari licet, ut neque 
domino fundi molestus sit, neque liis, per quos opera 
rustica fiunt, impedimento sit. Nee ulli alii jus, quod 
habet, aut vendere, aut locare, aut gratis concedere 
potest. 

12. UlpianiM lib, \1 ad Sahinmn. 

Plenum autem usum debet habere, si& vUIdb ^prsetorii 
(country-house) ei relictus est. Venire plane proprie- 
tarium ad fructus percipiendos, magis dicendum est : & 
per tempora fructuum colligendorum etiam habitare illic 
posse, admittendum est. § 1. Prseter habitationem, 
quam habet, cui usus datus est, deambulandi quoque 
& gestandi jus habebit. Sabinus & Cassinus, & lignis 
ad usum quotidianum, & horto, & pomis, & oleribus, 
& floribus, & aqua usurum : non usque ad compendium, 
sed ad usum, scilicet non usque ad abusum. Idem 
Nerva : & adjicit stramentis etiam usurum ; sed neque 
foliis, neque oleo, neque frumento, neque frugibus usu- 
rum. Sed Sabinus & Cassius & Labeo & Proculus hoc 
amplius etiam ex his, quse in fundo nascuntur, quod 
ad victum sibi, suis sufficiat, sumpturum, & ex his, qu» 
Nerva negavit. Jubentius, etiam cum con vi vis & 
hospitibus posse uti. Quae sententia mihi vera videtur : 
aliquo enim largius cumusuario agendum est pro digni- 
tate ejus, cui relictus est usus. Sed utetur is, ut 
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pnto, dumtaxat in villa. Pomis autem & oleribus & 

floribus & lignis, videndum, utrum eodem loco utatur 

dumtaxat, an etiam in oppidum fei deferri possint 1 Sed 

melius est accipere, & in oppidum deferenda : neque 

enim grave onus est horum, si abundent in fundo. 

§ 2. Sed si pecoris ei usus relictus est, puta gregis 

ovilis, ad stercorandum usurum duntaxat, Labeo ait : 

sed neque lana, neque agnis, neque lacte usurum; hsec 

enim magis in fructu esse. Hoc amplius, etiam modico 

lacte usurum puto : neque enim tain stricte inter- 

pretandiBB sunt voluntates defunctorum. § 3. Sed si 

bourn armenti usus relinquatur, omnem usum habebit, 

& ad arandum, & ad csetera, ad quae boves apti sunt. 

§ 4. Equitii quoque legato usu, videndum, ne & domare 

possit, & ad vehendum sub jugo uti 1 Et si forte auriga 

fuit, cui usus equorum relictus est, non puto eum 

Oircensibus bis usurum : quia quasi locare eos videtur. 

Sed si testator sciens eum hujus esse instituti & vitae, 

reliquit, videtur etiam de hoc usu sensisse. 

§ 5. Si usus ministerii alicui fuerit relictus, ad suum 
ministerium utetur, & ad liberorum conjugisque : 
neque videbitur alii concessisse, si simul cum ipsis 
utatur. Quamquam, si filiofamilias usus servi sit 
relictus, vel servo, p^tri, dominove adquisitus, ipsius 
dumtaxat usum exigat, non etiam eorum, qui sunt in 
potestate. 

§ 6. Operas autem servi usuarii non locabit, neque 
alii utendo concedet: & ita Labeo. Quemadmodum 
enim concedere alii operas poterit, cum ipse uti debeati 
Idem tamen Labeo putat, si fiindum conduxerit quia, 
usuarium servum posse ibi operari. Quid enim inter- 
est, in qua re opera ejus utatur ? Quare Ss si lanam 
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conduxcrit usuanus expediendam, potent etiam per 
luniariaf) ancillas opus pcrficere. Idemquc% si ves* 
timenta texenda redemerit^ vel insulam vel navem 
fabricandam, poterit ad h^cc operis uti UBuariL Nee 
offendetur ilia Sabini sententia^ ancilla; usu date, ad 
lanificiuin earn non mitti, nee ex operis niercedem 
capi; sed sibi lanam facere jure cogere: sibi eniia 
Jacere videtur, qui non operas ejus locavit, sed opus^ 
ijuod conduxit, expcdiit. Idem & Octavenus probat. 

13. Gaiu8 lib. 7 ad Edictv/ni jrrornnciale, 

Sed ipsi sen'o ancilla^ve pro opera mercedem imponi 
posse^ Laljeoni placet. 

14. Ulpianua lib. 17 ad Sahinvm. 

Per servum u«uarium si stipuler, vel per traditionem 
accipiam, an adrpiiram^ quonritur, si ex re mea, vel ex 
operisejus 1 Et, si quidem ex operis ejus, non valebit ; 
quoniam nee locare operas ejus possumus. Bed si ex 
re mea : diciinus servum usuarium stipulantem, vel 
per traditionem accipientem, mihi adquirere^ cum hac 
opera ejus utar. § 1. Ustuifruct/us, anfructtis legetur,. 
nihil interest : nam fructui & usus inest : usui fructus 
deest, Kt fructus r^uidem sine usu esse non potest : usns 
sine fructu potest. Denique si tibi fructus, deducto 
usu, legatus sit : inutile esse legatum, Pomponius lib. 
5 ad Sabinum scrilnt. £t, si forte, usufructu legato^ 
fructus adimatur, totum videri ademptum scribii. 
Sed, si fructus sine usu : videri constitutum, qui & 
ab initio constitui potest. Sed si, fructu legato, usus 
adimatur: Aristo scribit, nullam esse ademptionem. 
Qua; sententia benignior est. 
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§. 2. Usu legato, si eidem fructus legetur, Pomponius,- 
ait confundi eum cum usu. Idem ait & si tibi usus, 
mihi fructus, legetur, concurrere nos in usu, me solum 
fructum habiturum. 

§. 3. Poterit autem apud alium esse usus, apud alium 
fructus sine usu, apud alium proprietas : veluti si, qui 
habet fundum, legaverit Titio usum, mox heres ejus- 
tibi fructum legaverit, vel alio Inodo constituerit. 

15. PavluB lib. 3 ad Sahinum, 

Fundi usu legato, licebit usuario & ex penu, quod in* 
annum dumtaxat sufficiat, capere ; licet mediocris prse- 
dii eo modo fructus consumantur: quia & domo & servo 
ita uteretur, ut nihil alii fnictuum nomine superesset. 
§.1. Sicut is, cui usus fundi legatus est, quominus- 
dominus agri colendi causa ibi versetur prohibere non 
potest, alioquin & frui dominum prohibebit; ita nee 
heres quidquam facere debet, quo minus is cui usus^ 
legatus est, utatur, ut bonus paterfamilias uti debet. 

16. Pomponius lib, 5 ad Sahinum, 

Si ita legatus esset usus fundi, ut instriLCtua esset i 
earum rerum, quae in instrumento fundi essent, per- 
inde ad legatarium usus pertinet, ac si nominatim ei 
earum rerum usus legatus fuisset. §.1. Dominus pro- 
prietatis, etiam invito usufructuario, vel usuario, fun- 
dum, vel ajdes, per saltuarium, vel insularium custodire 
potest : interest enim ejus, fines praedii tueri. Eaque 
omnia dicenda sunt, quolibet modo constitutus usus- 
fructus vel usus fuerit, §. 2. Servo, cujus usum dum- 
taxat, non etiam fructum, habemus, potest k a nobis* 
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'quid donari, vel etiam ex pecunia nostra negotiatio 
permitti : ut, quidquid eo modo adquisierit, in pecnlio 
nostro sit. 

17. Africanui lib. 5 QucBstionum. 

FiliofSamilias vel servo' sedium nsu legato, <fe utile 
legatum esse existimo, & eodem modo persecutionem 
'ejus competituram, quo competeret, si fructus quoque 
legatus esset. Itaque non minus absente, quam prae- 
sente filio, servove, pater, dominusve in his sedibus 
Labitabit. 

18. Pavlu8 lib, 9 ad PlatUium, 

Si domus usus legatus sit sine frv/ctu, communis 
refectio est rei in sartis tectis, tam heredis, quam 
usuarii. Yideamus tamen, ne, si fructum beres accipiat, 
ipse reficere debeat : si vero talis sit res, cujus usus 
legatus est, ut beres fructum percipere non possit, 
legatarius reficere cogendus est. Quas distinctio rationem 
babet. 

19. Idem lib. 3 ad FiteUium, 

Usus pars legari non potest : nam frui, quidem, pro 
parte possumus ; uti pro parte non possumus. 



20. Marcellus lib. 13 Digestorum, 

Servus, cujus mibi usus legatus est, acquirit mibi, si 
institor erit, & operis ejus utar in taberna : nam merci- 
bus vendendis emendisque adquirit mibi. Sed & si 
jussu meo, per'traditionem accipiet. 
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21. Modestirms lib, 2 Begularum, 

Usus aqiuB personalis est: & ideo ad heredem usuarii 
iransmitti non potest. 

22. Pom/pordus lib, 5 ad Quintum Muciuni. 

Divus Hadrianus, cum qtiibusdam usus sylvce legatiis 
'Csset, statuit fructum quoque eis legatum videri : quia, 
nisi liceret legatariis csedere silvam, & vendere, quem- 
admodum usufructuariis licet, nihil habituri essent ex 
eo legato. 

§ 1. Licet tarn angustus est legatarius, cui doraus 
nisus legatus est, ut non possit occupare totius domus 
iisum, tamen eis, qme vacabunt, proprietarius non 
utetur : quia licebit usuario, aliis & aUis temporibus, 
iota domo uti : cum interdum domini quoque sedium, 
prout temporis conditio exigit, quibusdam utantur, 
quibusdam non utantur. § 2. Usu legato, si plus 
usus sit legatarius, quam oportet, officio judicis, qui 
judicat, quemadmodum utatur, continetur, ne aliter, 
quam debet, utatur. 

23. Paulvs lib, 1 ad Neratium. 

27eratvu8 ait : Usuariae rei speciem is, cujus proprietas 
est, nuUo niodo commutare potest. Pavlus : deteri- 
orem enim causam usuarii faccre non potest: facit 
xiutem deteriorem, etiam in meliorem statum com- 
jnutata. 
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Tit. IX. 

Usufructuarius quemadmodum caveat. 
1 . Ulpianus lib. 79 ad Edictum. 

Si cujus rei usufractus legatus sit, aequissimuia 
Praetori visum est, de utroque legatarium cavere : &" 
usuTUm 86 honi viri arbitratu ; cl&, cwm usnjusfrvAStuB ad 
earn pertinere desinet, restituturum qiLod inde exstabit^ 
§ 1. Haec stipulatio, sive mobilis res sit, sive soli,, 
interponi debet. 

§ 2. Illud sciendum est, ad fideicommissa etiam; 
aptari earn debere. Plane, & si ex mortis causa 
donatione ususfiructus constituatur, exemplo legatorum^ 
debebit hgec cautio prsBstari. Sed & si ex alia qua- 
cunque causa constitutus fuerit ususfinictus, ideni 
dicendum est. 

§ 3. Cavere autem debet, viri honi a/rbitrcUu percep- 
turn iri uawmfructum : hoc est, non deterioxem se 
causam ususfructus facturum, caeteraque facturum, 
qua) in re sua faceret. § 4. Eecte autem facient & 
heres & legatarius, qualis res sit, cum frui incipit- 
legatarius, si in testatum redegerint, ut inde possit 
apparere, an, & quatenus rem pejorem legatarius fecerit. 
§ 5. XJtilius autem visum est, stipulations de hoc 
caveri, ut, si quis non viri boni arbitratu utatur, 
committatur stipulatio statim : nee expectandum sit 
ut amittatur ususfructus. § 6. Habet autem stipulatio 
ista duas causas ; unam, si aliter quis utatur, quam vir 
bonus arbitrabitur : aliam de usufructu restituendo : 
quanim prior statim committetur, quam aliter fuerit 
usus, & sajpius committetur; sequens committetur. 
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finito usufructu. § 7. Sed quod diximus, id, quod 
inde exstabity restitutum iri, non ipsam rem stipulatiir 
proprietarius ; inutiliter enim rem suam stipulari vide- 
retur ; sed stipulatur restitutum irt, quod inde exstahit, 
Interdum autem inerit proprietatis sestimatio, si forte 
fructuarius, cum possit usucapionem interpellare, neg- 
lexit : omnem enim rei curam suscipit. 

2. Paulus lib, 75 ad Edictvm, 
Ifam finictuarius costodiam prssstare debet. 

3. Ulpianus lib. 79 ad Udictum. 

Omnes autem casus continentur hac stipulatiojie, 
quibus ususfructus amittitur. 

§ 1. JDesinere pertinere ttsunifructum accipiemus, 
etiam si nee coeperit pertinere, quamvis legatus sit : & 
committetur nihilominus stipulatio, quasi desinat per- 
tinere, quod nee coepit. § 2. Si ususfructus repetitus 
erit legato, quotiesque amissus fuerit : nisi utiliter 
fuerit cautum, committetur ista stipulatio, sed excep- 
tione opus erit. 

§ 3. Sed & si quis usumfructum tibi legaverit, & 
sub conditione, si liberos habueris, proprietatem : amissa 
usufructu, committetur quidem stipulatio, sed exceptio 
locum habebit. § 4. Si heres alienaverit proprietatem, 
<& postea am^ttatur ususfructus, an ex stipidatu agere 
possit, videamus 1 Et fortius dici potest, ipso jure non 
committi stipidationem : quia neque beredi, successor- 
ibusve ejus restitui potest : neque is, cui potest, id 
est, ad quem pervenit proprietas, pertinet ad stipula- 
tionem. Sed is, ad quem pervenit, tempore quaesiti 
dominii sibi prospicere alia cautione debet : quod etsi 
non fecerit, nihilominus in rem actione uti potest. 
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4. Venuleivs lib, 12 StipvJUiUontMn, 

Si fructtiaxius proprietatem adsecutus fuerit, desinit 
-quidem ususfructus ad eum perti^eie, propter con- 
fiisionem : sed si ex stipulatu cum eo agitur, aut ipso 
jure inutiliter agi dicendum est, si viri boni arbitrium 
hue usque porrigitur ; aut in factum, excipere debebit. 

5. Zflpianua lib, 79 ad Edictum. 

Huic stipulationi dolum malum abesse, abfuturumque 
€sse contiuetur : &, cum in rem sit doli mali mentio con- 
•cepta, omnium doluih comprehendere videtur, succes- 
•sorum, & adoptivipatris. §.1. Sed et si usus sine fructu 
legatus erit, adempta fructus causa, satisdari jubet 
Prsetor. Hoc merito : ut de solo usu, non etiam de 
usufructu caveatur. §. 2. Ergo, & si fructus sine usu 
obtigerit, stipulatio locum habebit. §. 3. Et si habi- 
tatio, vel operae bominis, vel cujus alterius animalis 
relictse fuerint, stipulatio locum habebit; licet per 
omnia hoec usumfructum non imitantur. 

6. Paulus lib, 75 ad EdicUmi, 

Idem est <fe in reditu prsedii : sicuti si vincLemia 
legata esset, vel messis : quamvis ex usufructu ea perci- 
piantur. Quae legata, morte legatarii, ad heredem redeunt, 

7. Ulpianus lib, 79 ad Edictum. 

Si ususfructus nomine, re tradita, satisdatum non 
f uerit, Proculus ait, posse heredem rem vindicare : 
ik, si objiciatur exceptio, de le ususfructus nomine tra- 
dita, replicandum erit : quae sententia habet rationem. 
Sed <& ipsa stipulatio condici poterit. §. 1. Cum usus- 
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fructus pecimice legatus csset, exprimi debent lii duo 
casus in stipulatione : cum morieris, aut capite mimie' 
ria, dcMTi, Idcirco lii duo soli casus, quoniam pecuniae 
usus aliter amitti non potest, quam liis casibus. 

8. 2avlu8 lib. 76 ad ^dictum. 

Si tibi ususj&ructus, & mihi proprietas legata sit : milii 
cavendum est. Sed si mihi sub conditione proprietas 
legata sit : quidam, & Marcianus, & heredi, & mihi ca- 
vendum esse, putant : quse sententia vera est. Item 
si mihi legata sit, &, cum ad me pertinere desierit, alii : 
& hie utrisque cavendum, ut supra, placuit. 

Quod si duobus conjunctim ususfiructus legatus sit : 
& invicem sibi cavere debebunt, & heredi in casum 
ilium, si ad socium non pertineat ususfructus, heredi 
reddL 

9. Ulpianus lib. 51 ad Edictum, 

Si ususfructus mihi legatus sit, eumque restituere sim 
Titio rogatus, videndum est, quis debeat cavere : utrum 
Titius, an ego, qui legatarius sum 1 an illud dicemus, 
mecum heredem acturum, cum fideicommissario me 
agere debere % Et est expeditius, hoc dicere : Si mihi spea 
aliqua durat ususfructus, &, cum tu amiseris, potest ad 
me recidere, hoc est, ad legatarium : ita rem expediri, 
ut tu mihi, ego domino proprietatis caveam. Quod 
si fideicommissarii causa ususfructus mihi relictus est, 
nee est idla spes ad me revertendi fructus : recta via 
fideicommissarium cavere oportet domino proprietatis. 

§ 1. niud sciendum est : sive jure ipso quia usum- 
fructum habet, sive etiam per tuitionem Prsetoris, 
nihilominus cogendum esse fructuarium cavere, aut 
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actiones suscipere. § 2. Plane si ex die proprietas 
dlicui legata sit, ususjructvs pure, dicendum esse 
Pomponius ait, remittendam esse hanc cautionem 
fructuario ; quia certum sit, ad eum proprietatem, vd 
ad heredem ejus perventuram. § 3. Si vestia usus- 
fructu8 legatus sit, scripsit Pomponius, quamquam 
heres stipulatus sit, Jmito uaufrv/itu, vestem reddi, 
attamen non obligari promissorem, si earn sine dolo 
malo adtritam reddideiit. § 4. Si plures domini sint 
proprietatis, unusquisque pro sua parte stipulabitur.^ 

10. Faulus lib, 40 ad Edictum, 

Si servi, qui nobis communis erat, usumfructum tibi 
legavero, necessaria erit hsec cautio heredi meo : quam- 
vis enim de proprietate possit communi dividundo 
experiri, tamen causa ususfructus, qui tuus proprius 
€st, ad officium communi dividundo judicis non perti- 
nebit. 

11. Papinianus lib, 7 Responsorum, 

Um quoque domua relicto, viri boni arbitratu 
cautionem interponi oportet : Nee mutat, si pater 
heredes filios simul habitare cum uxore legataria voluit. 

12. Ulpicmua lib, 18 ad Sabirvwm. 

Si voBorum ipsorum ususfructus relictus sit, non' 
crit cautio Senatusconsulti necessaria : sed ilia sola, 
boni viri arbitratu usurum fruiturum. Si igitur tradita 
sunt fruendi causa, nemo dubitat, non fieri ejus, qui 
accepit : non enim ideo traduntur, ut dominium recedat 
ab eo, qui tradit, set ut utatur fruatur legatarius. Ergo, 
cum non fiant fructuarii vasa, vindicari a proprietario 
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possunt, cautione non data. Videndum est de eon- 
dictione, an possit locum habere? Et proditum est, 
neminem rem suam, nisi furl condicere posse. 

LIBER XXXIII 

Tit. II. 

De usu, et usufruetu, et reditu^ et habitatione, 
et operis per legatum vel fideieommissum datis. 

1. Baulus lib. 3 ad Sahinum, 
Xec usus, nee ususfructus itineris, actus, vise, aquae- 
•ductus legari potest, quia servitus servUutis esse non 
jpotest Nee erit utile ex Senatusconsulto, quo cavetur, 
v>t omnium, qiuie in bonis sint, ususfructibs legari possit, 
quia id neque ex bonis, neque extra bona sit : sed 
incerti actio erit cum herede, ut legatario quamdiu 
vixerit, eundi, agendi, ducendi facultatem prsestet; 
jaut ea servitus constituatur sub hac cautione, ut, si 
decesserit legatarius, vel capite deminutus ex magna 
43ausa fuerit, restituatur. 

2. Papinicmus lib, 17 Qcestionum^ 
Hominis operce legatee, capitis deminutione vel non 
tttendo non amittuntur. Et quoniam ex operLs merce- 
dem legatarius percipere potest, etiam operas ejus ipse 
locare poterit. Quas si prohibeat beres capi, tenebitur. 
Idem est, & si servus se locaverit. Et quia legatarius 
fructuarius non est, ad heredem suum operarum legatum 
iransmittit : sed servo usucapto legatum perit. 

3. Pavlus lib, 3 ad Sahinum, 
Hominis quoque liberi opera* legari possunt : sicut 
locari, & in stipulationem deduci. 
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4. Ulpianus lib IS. (zd Sahinum, 

Si pure proprietas legata eiit, ea ad legatarium per- 
veniet, quamvis fructuarius heres sit institutus. 

5. PaiduB lib, 3 ad Sahinum. 

Usumfructum, cum morion, inutiliter stipulor : idem 
est in legato: quia & constitutus ususfructus moite- 
intercidere solet. 

6. Pomponiua lib, 15 ad Sahirmm. 

Si ususfructus mihi in biennium continuum a morte 
testatoria legatus ait, & per heredem steterit, quo minus* 
eum mihi daret : pneterito biennio, nihilominus tene- 
tur. Quemadmodum teneretur, si res legata in rerum 
natura esse desisset, quam quis deberet, moratusqua 
esset in ea danda : ut peti quidem jam ususfructus, qui 
legatus sit, non possit, quia alius futurus sit, quam 
qui legatus fuerit, sed sestimatio ejus bima dumtaxat 
facienda sit. 

7. Ulpianua lib, 20 ad Edictum, 

Operoi testamento relictae quando cedere debeant? 
Utrum ex quo petit eas legatarius, an ex quo adita here-- 
ditas est ? Et cui pereant dies, quibus seger servus fuit] 
Et puto, ex die petitionis eas cedere : quare si post 
petitas ieger esse servus coeperit, legatario peribunt. 

8. Gaiua lib. 3 de legatia ad Edictum proetoris. 

Si ususfructus municipibus legatus erit, quajritur,. 
quousque in eo usufructu tuendi sint : nam si quia eas 
perpetuo tuetur, nulla utilitas erit nudae proprietatis^ 
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eemper abscedente iisiifiructu : unde centum annos ob- 
servandos esse constat ; qui iinis yitsd longissimus^ 
esset. 

9. Ulpianua lib. 8 Disputationum, 

Si ab eo, cui legatus esset ususfructus, fideiconi- 
inissum fuerit relictum : licet ususfructus ad legatarium 
non pervenerit, heres tamen, penes quern ususfructus 
remanet, fideicommissum praestat. Quod & in militis- 
testamento erit dicendum, si legatarius, a quo fideicom- 
missum relictum est, repudiaverit legatum : vel vivo* 
testatore decesserit. 

10. Jvlianua lib. 78 Digestorum. 

Si Tiiio fwnduSy <k ejusdem fundi uausfmctus legatus 
fuerit : erit in potestate ejus, fundum an usumfructum 
vindicare malit : & , si fundum elegerit, necessario 
plenam proprietatem habebit, licet usimifructum a se 
repulerit ; si vero usumfructum habere maluerit, & pro- 
prietatem fundi repulerit, solum usumfructum habebit. 

11. Idem lib. 1 ex Minicio. 

Habitationis legatum in singulos annos ab initio anni 
deberi, constat. ^ 

12. Alfenua Varus lib. 2 Digestorum a Paulo 

epiUymatorum. 

Heres in fmido, cujus ususfructus legatus est, villam 
posuit : eam invito fructuario demoliri non potest : ni- 
hilo magis, quam si quam arborem posuisset, ex fundo- 
is evellere vellet. Sed si, antequam usufructuarius- 
prohibuerit, demolitus erit, impune facturum. 
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13. Paulus lib, 13 ad Flavlium. 

Cum ususfructus alternis annis vise legatur : non 
unum, sed plura legata sunt. Aliud est in servitute 
Aquae, & viae : viae enim servitus una est ; quia natura sui 
habet intermissionem. 

14. Celsus lib. 18 Digestorum. 

Duos separatim utifrui sinere danmatus teres, com- 
muniter uti frui passus est. Quserebatur, an utrique 
«x testamento teneretur? Dixi teneri, si testator 
utrumque solidum habere voluit : nam ipsius onus est, 
ut solidum singulis legatum praestaret : qua parte igitur 
alterum uti frui sineret heres, ea parte eum non sinere 
jalterum uti &ui. Ideoque per aestimationem unicuique, 
quod deest, replere debet. 

15, Marcellus lib. 13 Digestorum, 

Damnaa esto heres Titium sinere in ilia donw 
hahita/re quoad vivet: unum videtur esse legatum. 
5 1. Qui duos fundos habebat, unum legavit, & alterius 
fundi usumfructum alii legavit. Quaero, si fructuarius 
xid fundum aliunde viam non habeat, quam per ilium 
fundum qui legatus est : an fructuario servitus debea- 
tur? Eespondit, quemadmodum si in liereditate esset 
fundus, per quern fructuario potest praestari via, secun- 
dum voluntatem defuncti videtur id exigere ab herede : 
ita & in hac specie non aliter concedendum esse lega- 
iario fundum vindicare, nisi prius jus transeundi 
usufructario praestet : ut liaec forma in agris servetur, 
quae vivo testatore obtinuerit, sive donee ususfructus 
j)ermanet, sive dum ad suam proprietatem redierit. 
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16. Modestinus lib, 9 Responsorum, 

Legatum civitati relictum est, ut ex reditibus quot* 
annis in ea civUate inemoricB canservandce defuncti 
gratia spectaculum celsbretv/r^ quod illic celebrari non 
licet. Quaero, quid de legato existimes ? Modestinus 
respondit : cum 'testator spectaculum edi voluerit in 
civitate, sed tale, quod ibi celebrari non licet, iniquum 
■esse, banc quantitatem, quam in spectaculum defunctus 
•destinaverit, lucro lieredum cedere : igitur adhibitis 
heredibus, & promoribus civitatis, dispiciendum est, in 
quam rem converti debeat iideicommissum, ut memori^ 
testatoris alio & licito genere celebretur. 

17. Sccevola lib, 3 Besponsorum, 

Quidam pnedia reipublicae legavit, de quorum reditu 
quotannis ludos edi voluit, & adjecit : quce legata peto, 
Decuriones d; rogOy ne in aliam speciem, aut alios vsv^, 
convertere velitis, Eespublica per quadrieniiium con- 
tinuum ludos non edidit. Qua?ro, an reditus, quos 
quadriennio respublica percepit, lieredibus re^tituere 
debeat, vel compensare in aliam speciem legati ex 
eodem testamento? Respondit, & invitis beredibus 
possessione adprebensa, perceptos fructus restituendos 
esse : & non erogatum secundum defuncti voluntatem, 
in alia, quas deberentur, compensarL 

18. Modestinus lib, ^ Responsorum. 

Qui plures habebat libertos, testamento suo dixit, ae 
hahitationem rdinquere its, quos codidllis designasset : 
<5um nullos postea designaverit : QusBro, an omnes 
admitti debeant ? Bespondit, Si patronus, qui se desig* 
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naturum personas libertorum pollicitus est, nullum, 
postea designavit : legatum habitationis perf ectum esse 
non videtur, non existente, cui datum intelligi possit. 

19. Idejn libro sing, de Eurematicis. 

Si alii fundum, alii usumfructum ejusdem fundi, 
testator legaverit : si eo proposito fecit, ut alter nudam 
proprietatem haberet, errore labitur. Nam detracto 
usufructu, proprietatem eum legare oportet eo modo : 
Titio fundum, detracto ustifnuitu lego vet seio ejusdem 
Jundi usumfructum, herea dato: Quod nisi fecerit, 
ususfructus inter eos communicabitur: quid interdum 
plus valet scriptura, quam quod actum sit. 

20. Pomponius lib, 8 ad Quintum Mucium, 

Si servum sub conditione liberum esse jubeam, & 
usumfructum ejus tibi legavero : valet legatiuu. 

21. Faulus lib, 7 ad Legem Juliam ds Fapiami, 

Titio ususfructus Stichi, aut si navis ex Asia venerity 
decern legata sunt. Xon petet usumfructum, antcquaiu 
conditio decern existat, vel deficiat : ne potestas heredi 
iitrum velit dandi aiiferatur, 

22, Ulpianvs lib. lo ad Legem Juliam c6 Fapiam, 

Tatrinionii mei reditum omnibus annis uxcori me<B 
dari volo. Aristo respondit, ad heredem uxoris non 
transire : quia aut usuifructui simile esset, aut huic 
legato, In amws siiiguLos, 
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23. Junius Mauritiawiis lib. 2 ad Leg. Juliavi d; 

Papiam. 

Licet testatori repetere legatum ususf ructus, Tit etiam 
post capitis deminutionem deberetnr : & hoc nuper 
Imperator Antoninus ad libellum rescripsit, tunc tan- 
tum esse huic constitutioni locum, cum in annos singu- 
los relegaretur. 

24. J^a^nianus lib. 7 ResponsoruTru 

Uxori fructu bonorum legato, foenus quoque sortium, 
quas defunctus collocavit, post impletam ex SC. cau- 
tionem, praestabitur. Igitur usuras nominuminheredi- 
tate relictorum ante cautionem interpositam debitas, 
Telut sortes, in cautionem deduci necesse est Non 
idem servabitur, nominibus ab herede f actis : tunc enim 
fiortes duntaxat legatario dabuntur : aut quod propter 
moram usuras quoque reddi placuit, super his non cave- 
bitur. §. 1. Scorpum servwni meu/m SempronicB concu- 
bincB mece servire volo : non videtur proprietas servi 
xelicta^ sed usus&uctus. 

25. Idem lib. 8 Responsorurtu 

Qui fructus praediorum uxori reliquit, post mortem 
ejuSf proedia cum reditihus ad Jieredes sues redire voluit^ 
imperitia lapsus : nullum fideicommissum dominus, 
neque proprietatis, neque fructus, ad eos reverti dedit. 
Etenim reditus futuri, non prseteriti temporis demon- 
strati videbantur. 

26. Faulus lib. 10 QiUBstionum. 
Sempronius Attalus ab herede suo fundtim in Italia 
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Gaio post decennium, deducto uaufructu, dan jussit, 
Quffiro,' cum medio hoc decennii spatio heres vita, 
functus sit, an post tempus decennii plenus fundus ad 
legatarium pertineat ? Movet enim me quod dies legati 
liujus sive fideicommissi cesserit, ac per hoc & ad here- 
dem legatarii pertinere potuerit : & ideo quasi circa- 
debitum jam legatum, mortuo herede, ususfructus ex- 
tinctus sit, nee ad heredem heredis pertinere possit- 
Respondi : Dies quidem fideicommissi rel legati cedi 
statim, cum post tempus certum heres dare rogatur, sive 
jubetur : sed ususfructus nondum est heredis : nisi cum 
dominium deducto usufructu, prsestitit. Et ideo capitis 
deminutione vel morte perire non potest, quod nondum 
hahuit. Idem evenit, si proprietas, deducto usu- 
fructu, sub conditione legata sit, & pendente conditions 
heres decesserit : tunc enim ab heredis herede incipit- 
ususfructus, qui ex persona ejus finietur. Sed his 
casibus de sententia testatoris qussrendum est, qui 
utique de eo usujfructu detrahendo sensit, qui conjunc- 
tus esset heredis personre ; quo extincto solidam pro-^ 
prietatem ad legatarium voluit pertinere : nee plus; 
transmitti ad successorem suum, qui nondum habere 
ccepit usumfructum, quam si jam habere coepisset. 
§ 1. Si fundus duobus, alii ususfructus legatus sit : 
non trientes in usufructu, sed semisses constituuntur. 
Idemque est ex contrario, si duo sint iructuarii, & 
alii proprietas legata est. Et inter eos tantum ad- 
crescendi jus est. 

27. Sccevola lib. 1 Responsorum, 

Uxori maritus per fideicommissum usumfructum, At 
alia, & dotem prselegavit : heredes usumfractum ei 
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concessemnt : post biennium, illicitum matrimonium 
faisse prommciatum est. Qusesitum est, an id, quod 
praeterito tempore possedit, ah ea repeti possit 1 Ee^ 
spondit, id, quod fructus nomine percepisset, repeti 
posse. 

28: Faulus lib. 13 Responsorum. 

Qusero, si ususfcuctus fundi legatus est, & eidem 
fundo indictiones temporarioe iudictaB sint, quid juris- 
sit ? Paulus respondit, idem juris esse, & in his specie- 
bus, quae postea indicuntur, quod in vectigalibus 
dependendis responsum est : ideoque hoc onus ad 
fructuarium pertinet. 

29. Gaius lib, 1 Fideicommissorum. 

Si quis usumfructum legatum sibi, alii restituere- 
rogatus sit, eumque in fundum induxerit fruendi causa r 
licet jure civili morte & capitis deminutione ex persona 
legatarii pereat ususfructus, quod huic ipso jure ad- 
quisitus est ; tamen praetor jurisdictione sua id agere 
debet, ut idem servetur, quod futurum esset, si ei, cui 
ex lideicommisso restitutus esset, legati jure adquisitus- 
fuisset. 

30. Javolenua lib, 2 ex Posterioribiba Labeonis, 

Cui ususfructus legatus esset, d(ynec ei toiius dotisr 
satis fi&ret; cum ei heres pro sua parte satisdedisset, 
quamvis reliqui satis non darent, tamen pro ea parte- 
usumfructum desinere habere mulierem, ait Labeo : 
idem fieri, & si per mulierem mora fieret, quo minu» 
satis acciperet. 

§ 1. Colono suo dominus usumfructum fundi, quern 
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is colebat, legaverat : agat colonus cum herede ita, ut 
judex cogat heredem ex locationis actione eum liberare. 

31. Laheo lib. 2 Fosteriorum a Javokno ejfUamcUorum. 

Is, qui fundum tecum communem habebat, usttm- 
fructum fundi uxori legaverat, post mortem ejus tecum 
teres arbitrum communi dividundo petierat. BlaBsus 
•ait Trebatium respondisse, si arbiter certis regionibus 
fundum divisisset, ejus partis, quae tibi obtigerit, usum- 
fructum mulieri nulla ex parte deberi : sed ejus quod 
heredi obtigisset, totius usumfructum eam habituram. 
Ego hoc falsiun puto. Nam cum ante arbitrum com- 
mimi dividundo conjunctus pro indiviso ex parte 
dimidia totius fundi ususfructus mulieris fuisset : 
non potuisse arbitrum, inter alios judicando, alterius 
jus mutare. Quod & receptum est. 

32. Sccevola lib, 15 Digestorvm, 

Generali capite proeposito, quidam in testamento suo 
ita adjecit : Fdici, quern liberum esseju^si, usumjrvjC' 
lum fundi Vestigiojni lego : cujus proprietatem puto te 
-consecuturum, si non contenderis cum herede meo, sed 
potius concordaveris : sed <Ss tu Iieres omnia fac, vi 
amid sitis : lioc enim vobis eat^pedit. Quassitum est, an 
vivente herede exigere possit Pelix fundi proprietatem % 
Eespondit, nihil proponi, cur Felici proprietas fundi 
legata videretur. § 1. Filios ex Seio, & filiam ex alio 
marito, heredes instituit acquis portionibus, d^ matri ita 
kgaverat : ^lice Dorcadi rrvatri mece dari volo, quoad 
vivaty usumfructum honorum meorum: ita ut post 
chitum ejus cud liberos meos, aut ad eum, qui ex hii 
vlvet,pertineat : Ulii post aditam hereditatem decesseiant. 
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<2asBsituni est, mortua matre, superstite filia testatricis, 
ttsusfructus utmni ad solam filiam, an vero pro portione 
liereditatis pertineret ? Eespondit, ad eos redire, apud 
41U0S proprietas esset. Claudius non credidit ipsuiu 
usumfnictum in vicem portionum hereditariarum post 
oaortem aviae inter ipsos datum : eo magis, quod aequis 
partibus heredes erant scripti. 

§ 2. Uxori usfwmfmctum domuum, c& omnium rerum, 
jqiue in his domihus erant, eoccej^to argento legaverat : 
item v,8umfructum fundorumj dj scUinarum. Quaesitum 
est, an lanse cujiLsque coloris, mercis causa paratae : 
item purpurse, quae in domibus erant, ususfructus ei 
.deberetur ? Eespondit, excepto argento, & his, quae 
anercis causa comparata sunt, caeterorum omnium usuni- 
fructum legatariam habere. § 3. Idem quaesiit, cum 
in salinis, quarum ususfructus legatus esset, salis in- 
ventus sit non minimus modus : an ad uxorem ex 
.causa fideicommissi ususfructus pertineat ? Eespondit, 
de his legandis, quae venalia ibi essent, non sensisse 
ttestatorem. § 4. Idem quaesiit : cum eodem testamento 
5ta caverit, A te peto, uxor, uti ex usuftuctUj qu&ni 
tihi prestari voh in annum quintumdecimum, contenta 
sis annuis quadrin^entis : quod amplius fuerit, ratio- 
nihus Iieredis heredumve meorum inferatwr : an recessum 
videatur a superiore capite, ideoque uxor non amphus 
habeat ex usufructu, quam annuos quadringentos ? 
Eespondit, satis id, quod qusereretur, aperte verba, quae 
proponerentur, declarare. § 5. Lucius Titius testamento 
fiuo Publio Maevio fundum Tusculanum reliquit : 
fijusque fidei commisit, ut ejusdem fundi partem dimi- 
iliam ususfructus Titiae praestaret: Publius Maevius 
villam vetustate corruptam, cogendis & conservandis 
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fhictibus necessariam redificavit. Qusero, an sumptusf 
partem pro portione ususfructus Titia adgnoscere 
debeat ? Eespondit, si prius, quani usumfnictum prse- 
fitaret, necessario sedificavit, noii alias cogenduin resti- 
tuere, quam ejus sumptus ratio habeatur. § 6. Diias 
filias & filium mente captum liered'es scripsit, filii 
portionis menti capti datae usumfructum legavit in hapcr 
verba : Hoc amplius JBuhlia Clementiana prcecipiet sibi 
guai'tcB pa/rtis Iiereditatis mece, ex qua IvZium lusturrt 
Jilium Tneum, heredem institui : 2^^toque a te, Fuhlia 
Clementiana, uti fratreni tuum luliiim lustum ala^y. 
inearis, dependas pro eo, pi^o quo tihi usumfructum 
2)ortioni8 ejus reliquiy donee mentis compos Jiat, & 
convalescat, Quaesitum est, cum filius in eodem furore 
in diem mortis suae perseverans decesserit, an usus- 
fructus interciderit 1 Respondit, verbis, quae propone- 
rentur, perseverare legatum : nisi manifestissime pro- 
betur, aliud testatorem sensisse. § 7. Heredis instituti 
lidei commisit, Jilio suo annua decenv prcestare : aut 
ea proidia emere, Sf adsig'iiare, tit usumfnictum liahc' 
ret, 7'editum efficientia annua decern : filius fundos sibi 
ab herede secundum matris voluntatem traditos locavifc : 
<fe quaesitum est, defuncto eo, reliqua colonorum utrumne 
ad heredem filii fructuarii, an vero ad heredem Seise 
testatricis pertineant? liespondit, nihil proponi, cur 
ad heredem Seiae pertincant. •§ 8. Usumfructum tertiae 
partis bonorum suorum iini ex heredibus legaverat : 
Quaesitum est, an pecuniae, quae ex rebus divisis secun- 
dum aestimationem efiecta est tertia, praestanda sit % 
Ecspondit, heredis esse electionem, utrum rerum, an 
sestimationis usumfructum pra^stare vellet. § 9. Item 
quaesitum est : tributa, piaeter ea, quae vel pro piaedii^ 
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aut moventibus deberi & reddi necesse est, an exi* 
meixda sint ex quantitate, ut reliquaB dimtaxat pe- 
cuniae, si hoc heres elegerit, reddi debeat ? Respondit^ 
reliqusd pecuniae tertiam praestandam. 

33. Idem lib, 17 Digestorum. 

Sempronio ea, quce mvua proestaham, dari volo : is 
etiam habitabat in testatoris domo, quae uni ex here- 
dibus praelegata erat. Quaesitum est, an habitatio 
quoque debeatur? Respondit, nihil proponi, cur non 
debeatur. §. 1. Ex his verbis testamenti, lihertis meisy 
quihus nominatim nihil reliqui, quae vivus prcestaharti, 
dari volo, Quaesitum est, an libertis, qui cum patrono 
suo in diem mortis habitabant, etiam habitatio relicta 
videatur 1 Respondit, videri. § 2. CodiciUis ita scripsit :. 
Negidiwrn, Titiwrrij Dionem Ubertos meos seneSy <fc irvfirmosy 
petOy in lods, in quihus nunc agunty senescere patiamini i 
Quaero, an ex hoc capite liberti suprascripti ex fidei- 
commisso finictus locorum, quibus morantur, recipera 
debeant : cum alia, quae eis speciaUter legata sunt, sine 
controversia consecuti sint? Respondit, verbis quae 
proponerentur, id petitum, ut ad eum modum pater- 
entur heredes ibi eos esse, ad quem modum ipsa patie« 
batur. 

34. Idem lib, 18 Digestm^m. 

CodiciUis iideicommissa in haec verba dedit : Libertis 
libertabusque meiSy dj quos in codidllis manumisiy fun- 
durriy vhi me humari voluiy dari volo ; ut qui ah hia decea^ 
serity portio ^tis reliquis adcrescaty ita tit ad novissimurrh 
pertineat; post cujus novissimi decessum ad- Rempublicam 
Ardatendum pertinere volo. Hoc amplius libertis liber- 
tcdmsque meia Iwhitatumes in domOy qv^ndiu viventj 



292 USUSFRUCTUS. 

Factice d: TrophimcB dicetaa omnes, qtdbfiSf uti consue^ 
vit, JiahUet : quowi domum 'post mortem eorum ad Sem^ 
publ. pertinere voito. Quaesitum est, Reip. fideicommissum 
utrum ab herede, an a libertis datum sit % Respondit, 
eecundum ea quae proponerentur, posse ita verba accipi, 
ut ejus legatarii, qui novissimus decederet, fidei com- 
missum videatur. Idem quaesiit, defunctis quibusdam 
ex libertis, quibus habitatio relicta erat, an portiones 
domus, in quibus hi habitaverant, jam ad Rempubli- 
cam pertineant % Respondit : quoad aliquis eorum vivat 
fideicommissum Reipublicse non deberL §. 1. Qui Sem- 
proniam ex parte decima, & Maeviam ex parte decima, 
alumnum ex reUquis partibus instituerat heredes, cura- 
torem alumno dedit, cum jure facere putaret : & cura- 
toris fidei commisit, Tie pateretur fwndtim venire, sed 
um Sempronia d' Mcevia nutricihus suis /rueretur 
reditu ejus : & ima parte testamenti ita adjecit, omnem 
voluiitatem mea/in fidei heredum m,eorum committo. 
Qusesitum est, an tertias partes ususfructus fundi nu- 
trices ex fideicommisso petere possint, (juamvis curator 
ei receptus sit, quem jm*e dare non poterat alumno? Re- 
spondit, secundum ea, quae proponerentur, utiliter 
fideicommisso voluntatem suam confirmasse: id igitur 
cuique dedisse, ut & nutrices una cum alumno reditu 
fundi uterentur. 

35. Idem lib 22. Digestorum, 

Uxori usumfructum villae legavit in quinquennium a 
die mortis suae ; deinde haec verba adjecit, <!k peracto 
quinquennio, cum ejv^ ttsvsfnictus esse desierit, tunc 
eum fundum Uli d; iUi libertis dari volo, QusBsitum 
est, cum uxor intra quinquennium decesserit, an 
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libertis proprietatis petitio jam, an vero impleto quin- 
quennio competat: quia peracto quinquennio tes- 
tator proprietatem legaverat? Kespondit, post com- 
pletum quinquennium fundum ad libertos pertinere. 

36. Idem lib, 25 Digeatorum, 

Sticho testamento manumisso fundi usu^fructus erat 
legatus, <k cum is uti fruique desisset, fidei heredum 
testator commisit, uti eum fundum darent Lucio Titio ; 

# 

sed Sticbus testamento suo ejusdem fundi proprietatem 
nepotibus suis legavit : & heredes Stichi ex testamento 
ejus legatariis nepotibiis eum fundum tradiderunt. 
Qusesitum est, cum nepotes legatarii ignoraverint con- 
ditionem fundi, suprascripti priore testamento datam, 
& plus quam tempore statuto possederint, an eum fun- 
dum sibi adquisierint ] Eespondit, secundum ea quae 
proponerentur, legatarios sibi adquisisse. 

§ 1. Idem qusesiit, si aliquo casu legatariis auferri 
possit, an repetitionem ab heredibus Stichi ejus nepotes 
habere possint 1 Kespondit, supra quidem de acquisi- 
tione responsum : verum, si ex alia causa adquisitio 
cessasset, videri Stichum, si post mortem eorum, quibus 
proprietas legata esset, testamentum fecisset, potius 
quod habere se crederet, quam quod onerare heredes 
vellet, legasse. 

37. Id&ni lib, 33 Digeatorum. 

Uxori mece usumfructum lego bonorum meorum^uaque 
dwnijilia mea annoa impleat octodedm : Qusesitum est, 
an praBdiorum tam rusticorum, quam urbanorum, & 
mancipiorum, & supellectilis, itemque calendarii usus- 
£ruotus ad uxorem pertineat 1 Respondit, secundum ea, 
quae proponerentur, omnium pertinere. 
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38. Idem lib, 3 Responaorv/in, 

Fundi ^butiani reditus uxori mece, quoad vivat, 
tlari volo : Quaero, an possib tutor heredis fundiim ven- 
dere, & legatario oflferre quantitatem annuam, quam 
Tivo patrefamilias ex locatione fundi redigere consue- 
verat? Eespondit, posse. Item quaero, an habitare 
impune prohiberi possit 1 Kespondit, non esse obstric- 
tum ' heredem ad habitationem prsestandam. Item 
qusero, an compellendus sit heres reficere prsedium ? 
Hespondit, si heredis facto minbres reditus facti essent, 
legatarium recte desiderare, quod ob earn rem deminutum 
sit. Item qusero, quo distat hoc legatum ab usu- 
fructu % Respondit, ex his quae supra responsa assent, 
intelligi differentiam. 

39. Idem lib, 6 Besponsorum. 

Filios heredes instituit, uxori vestem, mundum mu- 
liebrem, lanam, linum, & alias res legavit, & adjecit, 
Proprietatem autem eorum, quoe supra scripta sunt, 
Jbeverti volo adfilias meds, quceve ex his tunc vivent, Quae- 
situm est, utrum ususfructus, an proprietas earum rerum 
<lata sit ? Eespondit proprietatem legatam viderL 

40. Alfenus Varus lib. 8 Digestorum a Pavio 

epitomatorum. 

Illi cum illo luxhitationem legOy perinde est, ac si ita, 
illi dt iUi, legasset. 

41. Jatolefifius lih, 2 ex posterioribus Labeonis, 

Cum ita legatum esset, Fructus annuos fundi Cor- 
neliani Publio Mcevio do lego : perinde putat accipien- 
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dum esse Labeo, ac si ususfructus fundi simiKter esset 
legatus : quia hsec mens fuisse testatoris videatur. 

42. Idem \lib. 5 ex posterioribits La^eonis}, 

Infructu id esse intelligitur, quod ad usum hominis 
inductum est : neque enim maturitas naturalis hie spec- 
tanda est, sed id tempus, quo magis colono domino ve 
^um fructum toUere expedit. Itaque cum olea immatura 
plus habeat reditus, quam si matura legatur, non potest 
-videri, si immatura lecta est, in fructu non esse. 

43. VenuUius lib. 10 Actionum. 

Nihil interest, utrum honorum quis, an rerum tertiss 
• j)artis usumfructum legaverit. Nam si bonorum usus- 
fructus legabitur, etiam ses alienum ex bonis deducetur; 
& quod in actionibus erit, computabitur : at si certarum 
rerum ususfructus legatus erit, non idem observabitur. 

''The reader will now see the real and useful method and 
principle of the study of the Koman Civil Law. That 
gr6at judge, Lord Justice Bruce, used to say that the 
'decisions in the Pandects were such as any acute, sound, 
wise, praciiical man would, after mature consideration, come to 
^y the use of that most uncommon thing, common sense. When 
Lord Coke says that the common law of England is the perfec- 
tion of reason, he qualifies the assertion by adding that the 
reason of the law is not ordinary reason, but a reason to be 
acquired only by a long course of study of ancient records, 
authorities, and precedents. Thus we have known lawyers in 
Parliament and in Westminster Hall rely and decide on grounds 
and arguments, the absurdity of which they would themselves 
have perceived at once, if those arguments or reasons were 
applied to the ordinary affairs of life. The law of England is 
chiefly historical, being based on precedents. The judges in our 
time have been and are striving to do justice, by endeavouring to 
$^tricate themselves from the errors of their predecessors, and 
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even of Parliament, and from the consequences of dead law# 
But that process has produced an extent of arbitrary judicial 
power of which the civilized world has no other example. Thus 
the genius of the English Law and that of the Ciwjl Law are 
different in principle." 

^'It is difficult to persuade English lawyers to teach or to- 
learn the Civil Law on any method except that which is sug' 
gested by the positive and historical spirit of the English law, 
and therefore based more on authority and history than on th& 
reason and science of law, which are in truth highly cultivated 
and systematic common sense. But the great value of the Civil 
Law consists in the fact that it contains more common sense than, 
any other legal system. This is the key both to its study and 
use. This is the true reason of its adoption throughout th& 
civilized continent of Europe, and its paramount authority/' 

** There may be still greater difficulty to induce the people and 
the Legislature of this country to see the use of the Civil Law 
for the solution of our questions in legislating for the amend' 
ment of our own law. That use would, «as has been shown 
above, lead to extensive and fundamental changes in our law, in 
accordance with the Civil Law, beyond any reform that has yet- 
been attempted. It may be many years before these things are 
accomplished, or even dealt with practically. But the time must 
and will come when their wisdom, and even their necessity, will 
l»e recognized by statesmen, and by the most educated and in^ 
telligent classes of the nation." Sir G. Bowyer's Introduction' 
to the Study and Use of the Civil La/w, pp. 8 and 71. 
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PubKdana, 189 
quadrupli, 176 
quod jussu, 195 
rei uxoriae, 7, 194 
rescissoria, 189 
sacramenti, 181 
Bervi comipti, 178 
Serviana, quasi- Serviana, 

189, 192 
simpli, 191 
Bocii, 163 
stricti juris, 191 
suspecti tutoris, 69 
tributoria, 196 
tripli, 191 
tutelae, 67 
utilis, 147, 178, 198 
vi bonorum raptorum, 
176, 191 
Actjones, directse, 194 
indirectse, 194 
legis, 181 
mixtae, 188 
perpetute, 196 
representatives in, 199 
for thing, or penalty, 

or both, 191 
temporales, 196 
transmissible to and 
against heirs, 197 
Actus, 80 
Addictio, 38 

„ bonorum libertatis 
caus&, 147 
Aditio hereditatis, 169 
Adjudicatio, 78, 183 
Adoption, 53, 101, 107,^132 
Adpromissores, 160 
Adstipulatores, 156 
Adversaria, 161 
iEdiles, 3, 183, 199 
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„ revertendi, 74 
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Antonina quarta, 54, 108 
Antoninus Pius, 41, 54, 122 
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Aqxue et ignis interdictio, 207 
Aquseductus, 80 
Aquilian stipulation, 7, 171 
Arbiter, 181 
Arra, 163 
Arrogation, 53 
As, divisions of, 104 
Assertor libertatis, 39 
Auctoritas tutoris, Q6, 112 
Aureus, 64 
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Benefidom abstinendi, 112 
competentise, 194 
cretionis, 113 
deliberationis, 113 
discussionis, 160 
divisionis, 161 
inventarii, 113 
separandi, 110 
Bithynia, 65 
Bona vi rapta, 176. 
„ vacantia, 113 
Bon& fide possession, 86 
Bonis (in) habere, 42, 96 
Bonitarium dominium, 73, 96, 

132, 144, 150 
Bonorum cessio, 149, 166 
„ collatioi 132 
„ distractio, 150 
„ emptio, 110, 148, 166 
„ possessio, 144 

„ cum re and sine 
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proscriptio, 149 
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Caduoa, 117 n 

€alumnia,206 

Camels, 177 

Capitis deminutio, 58, 67, 107, 

137, 166 
^apito, 8 

Captivity, 38, 44, 104 
Caput, 59 
Caracalla, 35 "^ 
Catoniana^ regula, 7, 118 
Causa (consideration), 151, 167 

„ cadere, 192 

„ mancipii, 57, 112 

„ usucapiendi, 189 
Causae erroris probatio, 37 

„ probatio, 37 
Cautio de dolo, 157 

„ duplBB, 164 
Cedit dies, 119 
Census, 40, 59 
XJentumviri, 182 
Cessio bonorum, 149, 166 

„ in jure, 77, 81 

„ tutelse, 62 
Chirographa, 162 
Cicero, 2, 65 

Civil Law at Oxford and Cam- 
bridge, 15 
Civitas Romana, 34, 99 
Oode Napoleon, 17 

,, of Gregorian, 8 

„ of Hermogenian, 9 

„ of Justinian, 12 

„ of Theodosius II., 10, 149 
Codex, 61 

Codicils, 7, 130, 227 
Coelibes, 104, 127 
Coemptio, 46, 63 
Cognati, 42, 59, 61, 139 
Cognatio servilis, 139 
Cognitio extraordinaria, 167 
Cognitores, 199 
Co-legatees, 117 
, Collatio bonorum, 132 
Colonus, 165 
Comitia calata, 97 



Commercium, 36 
Coxnmixtio, 75 
Commodatum, 153 
Compensatio, 169, 171, 194 
,Competenti8B, beneficium, 194 
Conception, 36 
Condemnatio, 183 
Condere jura, 6, 182 
Condictio, 156, 188 
„ furtiva, 176 
„ indebiti, 169, 170 
Conductor, 165 
Confarreatio, 46 
Confederates in theft, 174 
Confusio, 171 
Connubium, 36, 48 
Consanguinei, 135 
Consideration (causa) 151, 167 
Consilium, 40 
Consolidatio, 79 
Constantine the Great, 9, 41, 43, 

51, 52, 103, 209, 217 
Constantine II., 102 
Constantius II., 49, 185 
Constitutions, 31 
Contracts, 151 

consensual, 162 

Uteris, 161 

nominate and inno- 
minate, 152 

real, 153 
,, verbal, 155 
Conventio in manum, 47, 94 
Corporales res, 72 
Crassa negligentia, 154 
Cretio, 113 

„ certorum dierum, 113 
„ continua, 113 
„ vulgaris, 113 
Crimes, classification of, 203 
Cross-action, 206 
Culpa lata et levis, 154 
Curatio, 68 
, Curiae oblatio, 52 
Custom, 1, 31 
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Damnum infectnm, 157 

„ injuria factum, 177 

Dare, facere prsestare, 152 

„ dicere, addicere, 128, 182 

Deaf and dumb penons, 99, 100. 
158 r , , , 

Decemvirs, 1, 182 
Decisions, the Fifty, 21, 231 
Decreta, 6 
Decurio, 62 
Dedititii, 36, 100, 103 
Deductio, 82, 194 
Defensores, 64, 186 

,, (in actions), 199 

Degrees of relationship^ 48 
Deliberandi potestas, 112, 138 
Delicta, 172 
Demonstratio, 183 
Denuntiatio actionis, 188 
Deportatio, 58, 100, lOS, 207 
Depofiitum, 154 

it necessarium, 190 

Derivationes Stoicse, 97 
Derogatur lex, 31 
Dies cedit, 119 

„ fasti, 2, 128 n. 

„ nefasti, 2, 128 n. 

„ utiles, 145 

,, venit, 119 
Diffarreatio, 50 
Digest, Justinian's, 18 
Diocletian, 43, 55, 149 
Disinheritance, 100 
Disi)utatio fori, 7 
Distractio bonorum, 150 
Divisio per stirpes et per capita, 

132, 135, 146 
Divisionis beneficium, 161 
Divorce, 49 

Doli mali exceptio, 201 
Dolus malus, 154 
Donunans res, 78 
Dominica potestas, 41, 44 
Dominium Quiritarium, 73, 96, 

114, 143 
Dominium bonitarium, 73, 96,, 

132, 143, 150 
Donatio, 88 
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Donatio, ante nuptias, 89 

inter virum et uxorem, 

90 
inter vivoe, 89 
mortis causa^ 88 
propter nuptias, 89 

Dorotheus, 14 

Dos, adventitia et profectitia, 91 

Dotale inslarumentum, 52 

Dotem prselegare, 118 

Duplicatio, 202 

Duumviri, 183 

E 

Edicta, of Emperor, 6 
• ,, of Praetor, 8, 31 
Edictum perpetuum, 5 
„ tralatitium, 8 
Editio actionis, 184 
Elephants, 177 
Emancipation, 56 
Emancipati, succession of, 135f 

144 
EmphyteusiB, 84, 165 
Emptio-venditio, 163 
Emptio sub coron&, 77 
Epistolse prindpum, 5 
Exceptio, 201 

dilatoria, 202 
doU mali, 201 
in jus or in factum 

composita, 201 
litis dividuse, 202 
metuB causft, 201 
non numeratse, pecu- 

nise, 162, 201 
pacti convent!, 202 
peremptoria, 201 • 
rei in judicium dc' 

ductse, 201 
rei judicatse, 201 
Exceptiones peipetue, 201 

„ temporales, 201 

Exchange, 52, 152, 165 
Excusatio tutorum et curatorum, 

68 
Exercitor, 194 
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IBxheredatio, 100 
Existimatio, 69 
Expensilatio, 161 
Extraness personse, 54, 96, 101, 

102 
Extraordinaria judicia, 186 

F 

Falcidian portion, 122 

Falsa demonstratio, 121 

Famma,42 

;Eamilise emptor, 53, 91 

Fasti dies, 2, 128 n 

Ferae, 74, 199 

Ferise messis et vindemiarum, 

128 
Festuca, 39 

Fictiones (in actions), 185 
Fideicommissa^ 103,116,123,215 

oontniBted 
with legacies, 
127 

Fidejussores, 160 
Fidepromissores, 159 
Fiducia, 56, 88, 154 
Fidudarins, 63, 123 
FiUusfamiHas, 42, 61, 95, 215 
Fiscus, 87, 144, 147, 148 
Foenus, 153, 179 
Forms of the old Roman Law, 213 
Formulse, 183 
Formulary system, 183 
Freedom, 33 
Fructus, 73, 76, 82, 93 
Frueodi, jus, 73, 83 
Fungibiles res, 83, 115, 153 
Furiosi, 61, 99, 100, 111, 168 
Furtum, 173 

conceptum, 173 
lance et lido concep- 
tum, 173 
manifestum, 173 
nee manifestum, 173 
non exhibitum, 173 
oblatum, 173 
prohibitum, 173 
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Gains, 18 
Galatians, 44 
Geese, 74 
Gentiles, 131 
Grerere, pro herede, 113 
Grermani, 135 
Gregorianus, 9 

H 

Habere in bonis, 42, 96 

Habitatio, 84 265, 

Hadrian, 5, 8, 12, 35, 41, 127, 

160 
Hasta, 39, 78 
Heredis institntio, 102 
Hereditary succession, 109, 222 
Hereditas jacens, 113 
Hereditatis aditio, 169 

administratio, 169 
divisio, 104 
Heres ab intestate, 131 

„ extraneus, 113 

„ legitimus, 126, 188, 144 

„ necessarius, 110 

suus et necessarius, 110, 
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Heretics, 120 
Hermogenianus, 9 
Honorarium jus, 3, 31, 189 
Husband, 89, 94, 118, 193 
Hypotheca, 85, 189 



Ignorantia juris et facti, 169 

lUegitimacy, 51 

Indebiti solutio, 169 

Tnfamia, 206 

Infans, 66 

Ingenui, 35 

Inheritance, 109 

„ of dedititii, 141 

„ „ freedmen, 140 

„ „ freedwomen, 140 

„ „ Latini, 141 

Injuria, 178 

„ atrox, 179 
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InnomiDate contracts, 152 
Inofficiosum testamentam, 107 
Inquilinus, 165, 265 
Institor, 195 
Institution of heir, 102 
Institutional treatises, 14 
Instrumentum dotale, 52 
Intentio, 183 
Intercedere, 185 
Interdictio aquae et ignis, 207 
Interdicts, 203 
Interdictum Sal^danum, 204 
Interpretandi f acultas, 7 
Intestate succession, 131 
Invalidation of will, 107 
Inventarii beneficium, 113 
Islands in the sea, 74 

„ in rivers, 74 
Iter, 8 
Iteratio, 37 



Jews, 49 

Judex, oflRce of, 206 
Judicatum olvi satisdatio, 200 
„ sisti „ 200 

Judices, 181, 183 
Judicia extraordinaria, 186 

imperio continentia, 183 
legitima, 183 
„ publica, 207 
Judicio, in, 181, 184 
Judicis postulatio, 181 
Juris prsecepta, 28 
Jurisconsults, 6 
Jurisprudentia, 28 
.rurisprudentia media, 134 
Juris vinculum, 151, 171 
Jus, accrescendi, 117, 138 

„ ad rem, 152, 188 

„ civile, 30 

„ gentium, 29, 73, 165 

„ in rem, 152 

„ Italicum, 34 

„ Latii, 34 

„ naturale, 29, 35 

„ prsetorium, 3 

„ privatum, 28 



it 



» 



Jus, publicum, 28 

„ Quiritium, 34, 99 

„ scriptima, non scriptum, 31 
Jusjurandum de calumnia, 206 
Justa causa, 73, 86 
Justinian, 12 
Justitia, 28 



Labeo, 8 

Lapsed legacies, 117 

Latini Juniani, 36, 100, 103, 141 

Legacies, 114, 214 

kinds of, 114 
ademption of, 121 
ante heredis institu^ 

tionem, 121 
conjoint and separate, 

117 
objects and effects of^ 

116 
pcense nomine, 121 
post mortem heredis,^ 

121 
to uncertain persons, 

120 
to posthumous ex- 

tranei, 120 
to the slave of the heir,- 

121 
vesting of, 119 
Legatarii partiarii, 125 
Legatimi generis, 119 

Hberationis, 119 
nominis, 119 
optionis, 120 
Legis actiones, 181, 199 
Legitimation, 51 
LegitimsB personse, 134 
Legitime jure, 134 
Legitimus heres, 126, 138, 144 
Leo the Philosopher, 14, 61 
Leonina societas, 166 
Letting- to-hire, 164 
Lex, 81 
„ ^butia, 182 
„ iElla Sentia, 87, 40 
„ Apuleia, 169, 160 
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,, AtiUa, 68 
,y Atinia, 87 
Claudia, 62 



„ Cornelia de falsis, 160, 209 
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sicariiR, 179, 
208 
„ Fabia de plagiariis, 209 
„ Falcidia, 83, 122 
„ Furia, 122, 159 
„ Furia Caninia, 40 
„ Hortensia, 31 
„ Julia, 149 
„ Julia de adulteriis, 95, 104, 

208 
„ „ „ ambitu, 199 
„ annon^, 200 
majestatis, 208 
peculatus, 209 
repetundarum, 209 
de residuis, 210 
„ „ „ vi, 209 
„ „ et Titia, 64 
„ Junia Norbana, 37, 128 
„ Papia Poppaea, 65, 104, 117, 

136, 140 
„ Petronia, 41 
„ Plautia, 87 

„ Pompeia de Parricidiis, 208 
„ PubHHa, 160 
„ Voconia, 103, 114, 122, 127, 
134 
Libellus conventionis, 187 

„ repudii, 60 
Liberorum, jus trium, 65, 69, 136 
liiberti, adoption of, 55 
„ marriage of, 49, 51 
„ succession of, 140 
„ assignment of, 142 
Libertini, 36, 144 
Libertus Orcinus, 40, 127 
Libram, per ses et, 46, 56, 77; 97, 

152 
libripens, 76, 97 
licium, 73 
linteimi, 39 

Xiitem suam facere, 180, 207 
Litigation, groundless, 206 



Litis contestatio, 172, 184 
Livy, 2 

Locatio-conductio, 164 
Lucrativa causa, 117 

M 
Macedo, 196 
Magistratuum edicta, 31 
Mancipatio,56,77,81,97,106, 189* 
Mancipi, res, 72, 95 
Mancipia, 38 
Mancipio, in, 57, 112 
Mandatum, 166 
Manum, conventio in, 47, 94 
Manumission, 38 
Manunussor, extraneus, 56, 63 
Manus, 46, 57, 106, 111 

„ injectio, 181 
Materfamilias, 47 
Matrimonium, 45, 103, 217 
Matrona, 47 
Merces, 163 
Merger, 81 
Missio in bonorum possessionem^ 

185 
Modestinus, 5 
Mora, 154 

Mothers, succession of, 136 
Movable and Immovable pro^ 

perty, 72, 84, 86, 94, 194, 204,. 

221 
Municipes, 34 
Mimicipia, 52 
Mutuum, 97, 153 

N 

Nations and Nature, Law off 

29, 34, 163 
Naturales liberi, 55, 58,. 137 
Necessarius heres, 110 
Nefastidies, 2,128 n 
Negotiorum gestio, 168 
Nexum, 77, 152 
Nomina arcaria, 162 

„ transcriptitia, 161 
Novatio, 162, 171 
Novels of Theodosius II., 11 

*, „ Justinian, 14 
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Noxa, 197 

Noxia, 197 

Nuda proprietas, 102 

,, voluntas, 113 
Nudum pactum, 151, 202 
Nudus U8U8, 83 
NuUius res, 72 
Nuptise, 45 

O 

Oblatio curiae, 52 
Obligations, 151 

dissolution of, 171 
ex contractu, 161 
ex delicto, 172 
natural, 169 
quasi ex contractu, 
168 

„ quasi ex delicto, 179 

•Occupatio, 73 
Office of Judex, 206 
Omission of children in will, 101, 

140, 143 
Oneris ferendi servitus, 80 
Operarum locatio, 165 
Orbi, 104, 127 
Orcinus, 40, 127 
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Pacts, 151, 167 
Paintings, 76 
Fapian Law, 11 
Papinian, 5, 9, 13 
Parricides, 208, 216 
Partiarii legatarii, 125 
Partnership, 65 
Paterfamilias, 42, 215 
Patria potestas, 42, 215 
Patrimonio, res in, 71 
Patron, 38, 41 

„ right of succession to 
freedman, 140 

,, power of assigning freed- 
man, 142 
Paul the Jurist, 5, 9, 13 

„ Saint, 44 
Pauperies, 98 
Peacocks, 74 
Pearls, 74 
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Peculium, of slaves, 88, 118 
adventitium, 95 
profectitimn, 95 
castrense, 20, 96 
quasi-castrense, 96 
Pedanci judices, 181 
Pensio, 84 
Per capita, per stirpes, divisio, 

132, 135, 146 
Peregrini, 34, 40, 100, 103, 127, 

157, 159, 162, 183, 185 
Perfecta setas, 68 
Permutatio, 152 
Persona, 33 

„ incerta, 23, 61, 103, 127 
Petitio, 187 
Petitoria formula^ 187 
Pigeons, 74 
Pignoris capio, 181 

„ jus, 84 
Pignus, 84, 155 
Placita, principum, 5 
Plagium, 209 
Plebiscita, 31 
Plebs, 31 
Plus-petitio, 192 
Poense nomine legatum, 121 
Pontifices, 2, 182 
Possessio, naturalis et civilis, 73 
bonorum, 142 
lucrativa, 87 
per alium, 96, 203 
„ pro herede, 87 
Postliminium, 44, 111 
Postulatio judicis, 184 
Postumus alienus, 120, 127 

„ heres. 111 
Prsediator, 88 
Prsedium, 78 
Prsefectus urbi, 186 
Prselegare dotem, 118 
Praes, 187 
Prsesides, 186 

Praetor fideicommissarius, 5, 123, 
128 
„ peregrinus, 34, 183 
„ urbanus, 8, 39, 183, 185 
Pnetorium jus, 3, 85, 189 
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Precarium, 88, 153, 204 
Preposterous stipulations, 159 
Prescription, 86 
Pretium, 163 
Pro herede gestio, 112 
Probatio, causae, 37 
Procinctu, in, 97 
Prooonsules, 4, 39, 186 
Proculians, 8, 21, 100, 115, 116 
Procurator, 171, 199, 200 
Prodigals, 68, 96, 99, 100 
Property, the right of, 219 
Proscriptio bonorum, 149 
Provinces, 4, 34 
Prudentes, 6, 31, 134 
Pubertas, 47 
Pubertati proximus, 66 
PublicsB res, 71 
PubUcatio, 166 
Pupil, 66 
Pupillary substitution, 105 



Q 



Quadrupeds, 198 
Quarta Antonina, 54, 108 

„ Falcidiana, legitima, 108 
Quasi-agnatio, 101, 106 
Quasi-contracts, 168 
Quasi-deUcts, 179 
Quasi-possessio, 203 
Quasi-pupillaris substitutio, 106 
Quasi-traditio, 77, 81 
Querela inofficiosi testamenti, 

107 
Quiritium, jus, 34, 99 
Quotidianss Ees, of Gaius, 14 

lla|>ina» 176 
Keceptiim jus, 7 
tlectotcs, 186 
RdcupeJratores, 40, 183 
Bedemptor, 165 
informs of Justinian, 214 
Begula Catoniana, 7, 118 



EegulsD juris, 7 

Kei communis administratio, 168 
Belegatio, 43 
Kemancipatio, 50 
Keplicatio, 202 

Representatives in actions, 199 
Repudium, 60 
Res, divisions of, 71 
„ communes, 71 
„ corporales et incorporales, 
72 

fungibiles, 83, 115, 163 

mancipi et nee mancipi, 72, 
95 

mobiles et immobiles, 72, 
81, 86, 94, 194, 204, 220 

nullius, 72 

publicae, 71 

religiosse, 72 

sacrae, sanctse, 72 

universitatis, 72 
Rescripta, 5 

Responsa Prudentum, 6, 31, 134 
Restipulatio, 206 
Restitutio in integrum, 185 
Retentiones, 92, 194 
Revocation of wills, 106 
Rivers, 74 
Rogatur lex, 31 
Roman Law, forms of the old, 

213 
Ruptum, testamentum, 106 



S 



Sabinians, 8, 21, 100, 116, 162 

Sacra famUiee, 42 

Sacree res, 72 

Sacrament! actio, 181 

Sale per ees et libram, 46, 56, 

77, 97, 152 
Salvius Julianus, 5 
Sanctse res, 72 
Satisdatio, 23, 157, 200 

„ judicatum solvi, 200 

„ tutorum, 68 
Scutica, 39 
Sea-phore, 74 
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Sectio bonorum, 149 


Stillrcidium, 80 


Senatus consultum, 31 


Stipniatio, 155 


,y Claudianum, 36, 150 


„ AquUiana, 171 


„ Macedonianum, 196 


„ emptm etvenditse he> 


„ Neronianum, 116 


reditads, 124 


„ Orphitianum, 137, 141 


„ partis et pzo parte, 


„ Pej^asianum, 124, 127 


125 


„ Tertullianum, 136 


„ prsBpostera, 159 


„ Trebellianum, 124 


„ pro praede UtiR et vin- 


Senec£^ 41 


didanun, 187 


Sententiae recepta.', 7 


„ when invalid, 157 


Sequester, 164 


Stoics, 29, 72 


Servitudes, 78 


Subrogatur lex, 31 


„ personal, 80 


Substitutio pupillaris, 105 


„ praedial, 78 


„ quasi-pupillaris, 106 


„ rural, 80 


„ vulgaris, 105 


„ urban, 80 


Succession, 109 


Servius Sulpicius, 4 


„ Intestate, 131 


Servus poenae, 38 


Suffragium, 36 


„ sine domino, 38 


Sui heredes, 110, 131 


Sicarii, 208 


Sui juris, 42 


Slaves, 33, 38, 55, 59, 72, 99, 


Sulk, 3, 41, 208 


100,118,120,139, 176, 


Superficies, 85 


198 


Syngraphie, 162 


„ adoption of, 55 




„ acquisition through, 96 


T 


„ appointed heirs, 102 


Tabulae, 161 


,, legacies to, 118 


Talio, 178 


„ contracts by, 170 


Temples, 103, 136 


„ enfranchisement of by 


Testamenti f actio, 61, 99, 120, 


will, 39, 118, 127 


123 


„ injury to, 176, 179 


Tentamentum, definition of, 97 


„ stipulations of, 157 


„ oalatis comitiis 97 


Societas, 165 


„ destitutuTn, 107 


„ Leonina, 166 


„ inofiiciosum, 107 


Soldiers, wills of, 98, 99, 102 


„ in procinctu, 97 


Solon, 1 


,, Irritum, 107 


Soiutio, 151, 171 


„ militare, 98 


„ indebiti, 169 


„ per ses et libram 


„ per errorcm, 169 


97 


Spadones, 55 


„ ruptum, 106 


Specificatio, 75 


„ tripartititum, 98 


Sponsalia, 45, 155 


„ of women, 100 


Sponsio, 187 


Theodoric, 11 ' 


Sponsores, 159 


Theodosius II, 10, 49, 60, 52, 98, 


Spurii, 51 


196, 202 


Statu liber, 40 


Theophilus, 14 


Status, 69 


Tigni immittendij ju«, 80 
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Traditio, 21, 73, 76 
Trajan, 35, 43, 52 
Trausactio, 153 
Transcriptitia nomina, 161 
Treasure trove, 74 
Tribonian, 14 
Triplicatio, 202 

Trium liberorum jus, 65, 60, 136 
Tutela, 60, 200 

„ of women, 64 
Tutor, 60 

Atilianus, 63 

auctoritas of, 66, 112 

cessicius, 62 

dativus, 63 
„ excuses of, 68 

fiduciarius, 63 

legitimus, 61 
„ „ of liberti, 63 

onerarius, 69 

optivus, 65 

prsetorius, 64 

security of, 68 

suspectus, 69 
Twelve Tables, Law of, 1 



U 



Dlpian, 5, 9, 13, 29 

Uncertain persons, 23, 61, 103, 

127 
Uncise, 104 

Universitas juris, 99, 142, 149 
Usucapiendi, in causa, 189 
XJsucapio, 85 

„ pro herede, 87 
Usufructua, 59, 82 
Usureceptio, 87 
Usurpatio, 88 
Usus, in marriage, 46 

„ (jus utendi), 59, 83 
Utendi jus, 72 
Uterini, 35 
Utiles dies, 145 
Utilis actio, 147, 178, 198 



)f 



it 



>» 



» 






» 
ft 



»» 



Vacantia, bona, 113 

Vacarius, 15 

Vadimonium, 184 

Valentinian III, 9, 52 

Venditio bonoruro, 110, 148 

Venia setatis, 68 

Venit dies, 119 

Venumdandi, jus, 43, 47, 215 

Vemse, 38 

Vestal Virgins, 136 

Via, 80 

Vindicandi, jus, 73 

Vindicatio, 114, 176, 187 

Vindiciffi, 87 

Vindicta, 39 

VitoQ et neds, jus, 43, 47, 215, 

218 
Vocatio, in jus, 184 

W 

Wife, gifts, between husband 

and, 90, 218 
Wife's property, alienation of by 

husband, 94 
Wills, 97, 223 
Witnesses to wills, 99 
Women, adoption by, 55 

„ institution of, as heirs, 

103 
„ succession of, 7 
„ whether sureties, 161 
„ tutelage of, 64 
„ whether testamentary 

tutors, 61 
„ wills of, 100 

whether witnesses of 
wills, 99 



» 



Zeno, 84, 165, 192 



THll END. 



•TBTRNB AND BICiBARDSOlT) 5, QbBAT QUBflK STRXSTi LIKQQL«^4 Yl».'«, ^\».\k'4. 



